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On the fourteenth of July 2001, ‘Ala’ Abu al-Ma‘ati Abu al-Futuh decided to
challenge the consttutionality of Law No. 1 for the year 2000, organizing
certain forms and procedutes of litigations related to persdnal status.! He did
so after his wife, ‘Aliya Sa‘id Mohammad, had seized the Alexandria First
Instance Court, Personal Status Secton, of her request for £4x/‘in order to

unilaterally put an end to their marriage which had been concluded three years

eatlier. She had accepted, in exchange, to reimburse the dowry she had received
(‘@jil al-sadag), as well as the shabka’; she had also accepted to relinquish the
deferred dowry (mu’akbkhar al-sadag). According to the claimant, discord had
broken out between her and her husband,’so much so that she could no longer
bear to live with him and was afraid of God’s displeasure because of the
aversion she felt towards her husband and because she no longer wished to
live with him. The court made a first attempt at conciliation, but the wife
refused wheteas her husband had accepted. The judges then decided to appoint
mediators. The latter carried out their mission and subrmitted a report in which
they recommended the separation of the couple through &h#/" They were
convinced that life in common had now become impossible for the couple.
They added that they had made certain the wife was ready to relinquish all
her financial rights. :

That is when Abu al-Ma‘ati ‘Abu al-Futuh raised his claim of
unconstitutionality. In his opinion, article 20 of the year 2000 law, concerning
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deadline to ascertain absence of pregnancy). In our present case, the former
couple cannot remarry except by virtue of a new martiage contract and a new
declaration of acceptance by both.

3. The woman commits herself to reimburse the part of the dowry which
had been given her as well as the shabka and she relinquishes the part of the
dowry that should have been paid 1n the case of an ordinary divorce. The
kbu!'is indeed a unilateral way of putting an end to marniage, one that allows
the woman to obtain a dissolution of the union 1n exchange of relinquishing
the financial rights’she could have claimed, as well as accepting to reimburse
the dowry she had received at the moment of marriage.® She can no longer
claim alimony (#afaga),’ nor can she claim financial compensation (mo#'a).!?
Moteover, she has to relinquish the unpaid part of her dowry.!!

Let us note that, according to the court, the wife declared herself ready to
reimburse the shabka. Yet, for many scholars, the shabka does not represent a
part of the gift that the wife has to give back in order to end her marriage
through &bu/* (Mansur 2001: 270). Indeed, since they were offered during the
engagement, the gifts are not directly related to the marriage but should be
considered as a donatton. It is nevertheless true that the application of article
20 gave tise to widely different interpretations by the judges. In the absence
of a published explanatory note of the law!? and, notably, the absence of
executive regulations, judges dealing with substance found themselves at a bit
of aloss. Because they are allowed a large margin of freedom of interpretation,
some judges follow their own personal feelings concerning the legitimacy of
that procedure. Being opposed to the &bu/', thé)v will tend to bring in bigger
financial charges to be paid by the wife, for example, imposing that she
reimburses the shabka and, sometimes, that she pays her husband, the deferred
dowry.

4. The Constitutional Coutt calls to mind that, according to the wife, the
conflict with her husband had become so serious that she no longer could
live with him and feared God’s anger because of her hatred for her husband
and her desite to no longer live with him.

According to the law of the year 2000, it is sufficient for the claimant to
declare before the judge that she no longer wishes to remain married to her
husband, that marital life has become intolerable for her and that she fears to
violate God’s orders (tubghid al-hayat ma'a ganjiba wa (.. .) la sabil li-istimrar al-bayat
al-zawjiyya baynabuma wa takbsha ala tugim hudud allah bi-sabab badba al-hughd)'
she were forced to go on living with him. She does not have to jusdfy her
request nor to prove that it is well founded. Unlike a “classical” request for
divorce, she does not have to prove the existence of a fault or prejudice.
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It is to be noted that the wife did invoke her fear of disobeying God’s
orders, even if the terms she used were not exactly thosc appearing in the law
of the year 2000.'* .

5. The Constitutional Court goes on to indicate that the judge dealing with
the substance did make an attempt to reconcile the couple, but that the wife
had refused even though her husband had accepted.

Article 20 does stipulate that the court must not grant a divorce thtough
kbl without a prior attempt at reconciliation (wubawalat as-sulb). If he does
not manage to convince the couple to put an end to their conflict, the judge
has to recognize the impossibility of reconciling them.

6. The judge pursues his narration by recalling that following the failure of
the attempt at conciliation, the court had decided to appoint two mediators
(hakamayn). The latter had accomplished their mission and submitted a 1eport
recommending the separation of the couple by means of &b#/ having realized
that their life in common had become impossible'.

The law of the year 2000 stipulates that in case the actempt at conciliaton
fails, two mediators must be appointed by each party from among the members
of their respective families. They must then try for a maximum period of 3
months 1o reconcile the couple (#-mawalat masa‘a al-sulh baynabuma).® If they
fail by the end of that deadline, and if the woman maintains her claym, the judge
must dissolve the magriage, even if the husband does not agree.

The judge, however, is free to follow or not the conclusions of their report.
The law of the year 2000 does indeed indicate that the court can’select to
accept the conclusion of the arbitrators or the conclusion proposed by only
one of them, or to adopt any other solution drawn from the examination of
the file. The arbitrators do not have the zuthority to decide.

This stipulation making it imperative to resort to arbitration did not appear
in the first draft of the law submitted to the People’s Assembly; it was added
when the text was introdured by the Mimister of Justice in answer to a pressing
request by the Consultative Council. The Minister justified that amendment
before the People’s Assembly as being in conformity with the prescriptions
of the school of thought of Imam Malik which aathorizes the judge to
appoint two arbitrators to try and reconcile the couple in case of &hu/ for a
maximum period of three months before pronouncing his decision. The
president of the People’s Assembly, Fathi Surur, also affirmed that such a
measure was indeed in conformuty with the principles of the Maliki school,
applied in Morocco and in other Arab countries. The adoption of that
amendment helped to overcome the reticence of some deputies concerning
article 20.
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The Supreme Constitutional Court then stops its narration of the facts to
introduce the constitutional dimension which led to 1ts intervention in the
case, that is when, the court notes, the defence raised the queston of the
unconstitutionality of Law No. 1/2000 and, in partticular, that of article 20
thercof. The judge dealing with the substance, having considered this challenge
serious, allowed the claimant to resort to the Constitunonal Court.!©

One realizes that in its narraton of the facts, the court only dwells at length
on the elements of the procedure stipulated by article 20, not mentioning
anything that was unnecessary to legally justify the regularity of the procedure
followed by the judges dealing with the substance and, therefore, the regularity
of why and how it was scized of the case. Even though the report of the
commissioners’ body!” indicates that a female child had been born to the
marriage; that the wife had asked her husband to repudiate her; that the family
and friends had intervened more than once in an attempt to find an amicable
solution and that the mediators appoinied by the court had been social workers
and not members of the couple’s family, the Constitudonal Court did not
deem it necessary to go back to all thosc elements in its own narration. The
choice made by the court shows that the work of the judge does not only
consist of a decision regarding the facts (or regarding the law), but that it
“deals, at least in part, with their foundation and their legal qualification. Yet,
the facts in themselves cannot be taken into consideration unless they are
formulated within concepts and within a legal system” (Spiz 1995: 289). Even
if the Constitutional Court is not a judge of facts and is not called upon to
legally qualify them it, nevertheless, has to make sure of the legality of its
being seized of the case. Thus it must verify that the procedure that led to
the question of constitutionality was not incorrect and that the claimant did
indeed have an interest in the case. To do so, it refers itself to the procedure
stipulated by article 20 of the law of the year 2000, deleting from its narraton
everything unnecessary for the justification of its objective.!®

Following this reference to the facts at the origin of the case, the constitutional
judge will give answer to the three arguments concerning unconstitutionality
advanced by the claimant, starting with the procedure that led to the adoption
of Law No. 1/2000 which the court will briefly call to mind.

The Court Examines the Procedure Followed
for the Adoption of the Law
In answer to the allegations claiming that the law on the £h#/‘ had not been
submitted to the Consultative Council whereas it is among the texts that have
to be submitted imperatively for a prior opinion, the court undetlined the fact
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that the draft law had indeed been submitted to the Consultative Council on
25 and 26 December, 1999 and had been approved after being debated.” The
complaint is thus not founded." The court clearly indicates that it does not
have to pronounce 1tself with regard to the necessity or lack of necessity of
consulting the Consultative Council since, anyway, the draft had been submitted
to it. , - .

If the Constitution of 1971, as amended in 1980, stipulates in its article
195 that “the laws completing the Constirution (@ -gawanin al-mukamnania l-t-dustir)
must be submutted to the Consultatve Counci for 1ts opinion, it does not,
howevet, give a definition of the meaning of “laws completing the Consetution”
nor does it enumerate them. It is only in 1993, in a case also concerning
personal status law, that the Supreme Constitutional Court cleatly indicated,
finally, what those laws consist of. It recalled that several provisions of the
1971 Constitution referred to a law in order to organize their implementation
or in order to define the framework and limits within which they are apphcable.
If this reference by the Constitution to the law is a necessary condition for a
law to be considered as “completing the Constitution,” it is nov, however, a
sufficient condition. The court added that not all the texts referred to by the
Constitution must be considered as such. Only the laws explicating a
fundamental rule (qa’ida kulliya) are to be considered part of rhosc
complementary laws. In other words, only rules that are protected by all
consttutions, because to omit them would deprive the text itself of any value.
As an example, the Court mentioned the rules related to the protection of
the independence of the judiciary. In that case of 1993, the recourse concerned
Law No. 100 of the year 1985 amending 1he provisions relevant to personal
status. The court noted that no stipulation of the 1971 Constitution referred
to the adoption of a law regarding personal status. Thus, since the first condition
had not been met, the law of 1985 could not be considered as a law “complenng
the Constitution”.?? The fact that the Consultative Council had not been
consulted when the law was adopted did not involve its invalidiry.

The report of the commissioners’ body calls to mind this jurisprudence
and, therefore, the non obligatory nature of submitting Law No. 1 for the
year 2000 to the Consultanve Assembly, since it was also a law dealing with
personal status matters. The fact that the Government had, nevertheless,
elected to submit the text to the Assembly for its opinion despite the 1993
decision, could be the result of excessive prudence following the invalidation
in 2000 by the Supreme Constitutional Court of the procedure of adoption
of the law concerning associations, adopted 1n 1999, which had not been
submitted to the Consultative Assembly. The Supreme Constitutional Court
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had decided in that case that the 1999 NGO law was a law “completing the
Constitution” and had judged it unconstitutional on procedural grounds.”' It
is also perhaps because of the fact that some consider the law of the year
2000 to be related to the right to a fair trial, a nght contained 1n the 1971
Constitution.

The way in which the Supreme Constitutional Court determined the
significance of the term “laws completing the Constitution” shows the freedom
of interpretation given to the court. Not only did the court determine the
criteria necessary for such, it also was the onc to decide, case by case, which
laws were to be recognized as “completing the Constitution.” The criterion of
the “fundamental rule” is, in 1tself, open to interpretation. That decision shows
that the court’s reasoning is only deductive in appearance. In fact, the interpreter,
1n our case the court, at its own discretion, establishes for itself the norm that
it subsequently applied. It is only later that it sought the principle or principles
of interpretation allowing it to justify the meaning attributed to the text and
that established the deductive process in giving the motive of its decision.
The judge does not interpret a text through a process of pure deductive logic;
several subjective elements of appreciation are taken into account.??

After having been submitted to the Consultative Assembly, the law was
then communicated to the People’s Assembly in January 2000 and was adopted.
What the decision of the court does not, however, allow us to retrace, ate the
very heated debates that took place in both assemblies, mainly concerning the
Islamic naturce of the &£hu/‘as well as its possible effects on Egyptian society.

The Court and the Conformity of khul‘ with

the Principles of the Shari‘a
The court next dealt with the conformity of article 20 with the principles of
Islamic shari‘a, since the claimant had affirmed that the shari‘a demanded the
poior agreement of the husband. The revolutionary nature of the law of the
year 2000 resides indeed in the fact that it does not require the agreement
of the husband. Yet, with the exception of divergences as to certain details,
the four Sunnite schools seem unanimous in demanding the husband’s
agreement as part of the &hu/‘procedure.?® In answer to this argument, the
Court examuned successively two types of events that had taken place in the
past, events that it related in its own terms: its previous decisions regarding
the interpretation of article 2 on the one hand, and principles of the shari‘a
on the other.

THE JuDICIAL CONSTRUCTION OF THE FACTS AND THE LAw 249

What Happened in Previous Decisions of the Conrt?

The Supreme Constitutional Court began by calling to mind that “in conformity
with its constant jurisprudence,” article 2 of the Constitution, as amended 1n
1980, means that legislative texts must not contradict the rules of the shari‘a
whose origin and significance are absolute (al-abkam al-shar%yya al-gatzyya f
thubutiba wa dalalatiha), those rules being the only ones for which interpretative
reasoning (z¢thad) is not authorized. Since they incarnate the foundations
(thawabrz) of Islamic shari‘a, they admit no mterpretation and no modification
(ta'wil aw tabdil).

To the contrary, there exzist relative rules (abkam ganntyya) either because of
their ongin, or because of their significance or also because of bothi. The
latter can be submitted to interpretauve efforts (jj#had) within the framework
of the organization of human affairs (sin ‘un al-%had) and in order to protect
their interests which change and muldply as hfe evolves and as changes take
place in both space and time. The Court also called to muind that the “person
in authority” (wak al-amrf** is the best placed to undertake such an zhad and
that he may resort to reasoning whenever there is no explicit text. The Court
added that the shari‘a does not attribute a sacred nature (g#dsiyya) to any
opinion. :

In a consideration based on a basic principle established for the first ime
in 1993,% and later systematically repeated in all its decisions 1egarding the
conformity of texts with article 2 of the Constitution, the constitutional judge
thus affirmed that he had to make a distinction berween absolute and relatve

principles of the Islamic shari‘a.?® In his opinion, only the principles “whosc_

origin and significance are absolute,” i.e. which represent uncontestable Islamic
norms, be it because of their source or their meaning, must recessarily be
applied. They ate fixed; they cannot be subject to interpretative reasoning and
thus cannot evolve with time. They represent the fundamental principlos and
the fixed foundation of Islamic Law?’ The role of the Supreme Constitutional
Coutt must, thetrefore, be limited to verifying whether ot not they have been
respected and that any contrary norm shall be considered unconstitutional.
Apart from those absolute principles, however, the Constitutional Court also
identified a group of relative rules, either with regard to their origin or to their
significance, or with regard to both at the same time. They are rules which
can evolve in time and space, they are dynamic, they give rise to different
interpretations and they are adaptable to the nature and the changing needs
that take place in society. It is up to the wa# al-amr, i.e. the legislator according
to the Constitutional Court, to catry out the task of interpreting and establishing
the norms related to such rules, guided by his individual reasoning and in the
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interest of the shari‘a. Such an interpretative effort should be based on reasoning
and will not be imited by any previous opinion.”

In 1985,% the constitutional judge, called upon, for the first time, to
pronounce himself with regard to the interpretation of article 2, had established
the principle of non-retroactivity of the 1980 amendment, declaring lumself
not competent to verify the conformity with Islamic Law of laws adopted
ptior to 1980. Noting that article 2 of the Constitution had been amended 1n
1980 to read as follows “the principles of Islamic shari‘a are the main source
of the legislation” (mabadi’ al-shari‘a al-islamiyya al-masdar al-ra’is: h-1-tashri’)
instead of “the principles of Islamic shari‘a are a main source of legislaton”
(mabadi’ al-shari'a al-islamtyya masdar ra’isi li-I-tashri’), the Court had interpreted
this stipulation as introducing a new obligation, one that did not have to
impose itself except as of the moment of its promulgaton. Laws subsequent
to the constitutional amendment of 22 May 1980°° must then respect the
principles of Islamic shari‘a or else be declared unconstitutional for having
violated article 2 of the Constitudon. On the other hand, all the texts adopted
by the Egyptian legislator before 22 May 1980 are exempted from such a
control; in other words, the Supreme Constitutional Court is not competent
to verify their conformity with the principles of Islamic shari‘a. These texts
will, consequently, remain in force as long as they have not been abrogated or
amended by the legislator.

If the Court recalls in principle this distinction in all the matters related to
article 2%!, we note that, in the present case, it did not explicidy quote the
decision to which it was referring, The Court only referred in general to its own
“constant jurisprudence”?. In this case, the text, subject recourse, had been
adopted in 2000, i.e. much after the 1980 amendment. The exception of non-
retroactvity of article 2 could not, thus, be applied and the Court had to
examine the substance of the case.

This interpretation in 1993 by the Court as to the scope of article 2 was
more or less well-received. It shows, once more, how a text can be the bearer
of several significances and that the choice of the judge constitutes the
authoritative interpretation. Moreover, let us note that the Court invokes its
own decisions handed down in previous cases. When, as is the case here in 2002,
the principle in question in the claim has already been the object of a previous
decision, but that the stipulaton itself is for the first time submitted to its
control, the Court repeats a full presentation of its motives and does not only
refer to the previous decision 1n which it had already established the principle.
It very often happens, as is the case here, that the Court repeats word for
word the same justifications.
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Even if its own precedents do not bind it legally, the court thus attnbutes
an indirect normative scope to its own jurisprudence by giving its own
interpretations the value of being a precedent. Onc may object that this
solution, even 1f 1t allows for a certain stability of the legal order, may, however,
prevent the Supreme Court from adapting its own interpretation of the
Constitution to transformation in the norinative, soctal and insfitutional ficld
in Egypt. Even though on the strictly legal level, nothing can prevent the
Supreme Court from not applying its own junsprudence.

W hat Happened in Islamic Figh?

After this reference to 1ts jutisprudence relative to the interpretation of article
2, the Supreme Constitutional Court launched into an explanauon as to the
significance of marriage in the shati‘a, explaining that it had been conceived as
meant to last forever of, at least, as long as the personal reladonship between
the couple was such that they had an appropriate marital life. But, if aversion
came to replace compassion, if dispute intensified and made understanding
more and more difficult, added the Court, shari‘a had authorized the husband
to put an end to the marital relationship by means of repudiation, to which he
was entitled in case of necessity and within the limits fixed by shari‘a.

In exchange for this right given to the husband, the Court undetlined, it was
necessary to allow the wife to ask for a divorce for various reasons and,
moreover, that she be allowed to frec herself by reimbursing the husband
what he had given her as a prompt dowry (‘@ al-sadag), a procedute known
as &hul" In either case, explained the Court, the wife must address herself to
the judge.

The constututional judge then invoked a Qur’anic verse as well as a badith
by the Prophet which, according to the Court, were at the o1igin of the &hu/‘
procedure. Thus the Court quoted verse 229 of the Surat of the Cow (a/
Bagara) according to which “Divorce must be pronounced twice and then (a
woman) must be retained in honour or released in kindness. And it is not
lawful for you that ye take from women aught of that which yec have given
them; except (in the case) when both fear that they may not be able to kecp
within the limits (imposed by) Allah. And if ye fear that they may not be able
to keep the limits of Allab, in that case it is no sin for either of them if the
woman ransom herself (...).” The Court stressed the fact that the woman’s
right to resort to &b#/‘and to set herself free in exchange of repudiation,
figured indeed in a Qur’anic text of absclute otigin.

Then came the sunna, added the Court, and the badith of Ibn-Habath as
nartated by al-Bukhari, according to which the wife of Thabit b. Qays, though
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she had nothing to reproach her Lusband 1n matters of religion nor morals,
was afraid of being unfaithful to Islam. The Prophet asked her if she was
ready to give back a piece of land that she had been given by her husband. She
answered that she was indeed ready to give back the piece of land and even
more. The Prophet answered that it was not necessary to give back more.
After she had given back the piece of land, he ordered Thabet b. Qays to
repudiate her and the latter did so. The Court reminded of the fact that several
versions of this hadith existed and that according to some, the Prophet
pronounced the repudiation formula himself in the absence of the husband.
The Court added that, however all the versions agreed as to the authorization
of &hu/"and that the latter does indeed figure in a text of the sunna, also absolute
in its origin.

Though the &b#/* does indeed constitute part of the principles which are
absolute in their origin, added the constitutional judge, the details of its
organization had not been fixed in a definite manner. This had led the Islamic
scholars to give their own intetpreration. Some of them held that the husband’s
agreement was indispensable for the woman to be able to resort to &hu/"
Others, however, deemed that it was not necessary for the couple to be in
agreement. Now, the text that was the object of the constitutional challenge
had been founded on the Maliki school to authorize the wife to resort to &b/
in case of necessity, if she could no longer bear to live with her husband. This
was only a logical solution (ws laysa dbalika lla i'malan li-I-‘aql), specified the
Court, which in no way contradicted the rules of Islamic 4@, One cannot
force a woman to live with a man.

As underlined by the Coutt, the compulsory nature or not of the husband’s
prior consent for kbx/‘is a matter on which the authors of the past had not
agreed. What the Court does not add, however, is that this matter gave rise to
very heated debates in patliament when the text had been adopted in January
2000.

On the day the People’s Assembly adopted the draft law on the principle,
January 16, 2000, Sheikh al-Azhar had come personally to defend the law;,
affirming that it was entirely in conformity with Islamic shari‘a and that the
&bul', in particular, figured in both the Qur'an and the S#ma.>* During the
debate in the Consultative Assembly, the Minister of Justice had also underlined
the fact that the Academy of Islamic Research (Majma' al-bubuth al-islamiyya)
of al-Azhar had guaranteed the “Islamicity” of the procedure. In the People’s
Assembly the Minister of Wagfalso justified the text by the fact that there
was no possible discussion that “the &b#/*is an Islamic principle for which
there exist several interpretations (jhadat) among the schools of thought,
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and that there was no harm in referring to the predominant opinion considered
to be in conformity with general interest.” The minister of justice added that
marriage should not be a prison for wives and that the draft law aimed at
alleviating suffening and at ensuring equality The representative of the majority
party at the People’s Assembly called upon the deputies to vote in favour of
the text, invoking the agreement given by the Academy of Islamic Rescarch
which, according to him, put an end to any possible contestaton. He went
on to say that a wife must not be deprived of the right to &b#/, a right given
to her by Islamic shari‘a.3*

On the othet hand, those who were opposed to the law maintained that
draft article 20 was contrary to the shari‘a, since the latter deemed the husband’s
agreement indispensakle. Moreover, the conservatives believed that the &b/
was a major threat to the foundations of Egyptian society. At the Consultative
Assembly, one deputy declared that he was opposed to the draft law because
it would lead to the-dislocation of the family (fafakkuk al-usra) and would have
nefarious consequences for the children. He added that “tlie text, in 1ts present
form, gives priority to the individual aspect at the expense of the social aspect.
Yet Islamic shari‘a considers marriage to be a social function (wazifa jjtima Gyya).
A woman may make wrong use [of that text] by declaring that she detests her
husband and asking for the £h4/, and the,judge may grant her a divorce even
if the words she had uttered were not true, but just an abusive use of the right
in question (fz assuf fi istikhdam al-hagq).” He added that it was up to the legislator
to protect the existence and the cohesion of the family and went on to conclude:
“this text 1s dangerous (...), it should be submitted to further discussion in
order to establish rules to protect the family.from the suffering of the husband
and the obstinacy of the wife in order to defend the interests of society.” This
declaration elicited an immediate interventon by the Minister of Social Affairs
who reacted strongly by declaring: “If the deputy is opposed to granting a wife
this right, why is he nct opposed to the right given to the man?” This reaction
immediately lead to several protests within the Assembly- “No! No! No! This
is a principle of tne shari’a Madam Minister! And you are trying ro violate this
principle! You should be ashamed of yourself (haram ‘alayki)l” -

One deputy declared before the People’s Assembly: “Khu/‘is a kind of
irrevocable divorce that requires two conditions: first of all, the agreement
and the consent of the couple and, secondly, divorce is in the hands of the
husband and it is up to the husband and not the judge to pronounce clearly
the word divorce. All four doctrines are unanimous about it. The draft law, in
its present form, is contrary to the shari‘a in that it gives a woman the right
to &bu!‘without the husband’s consent. The law should be-amended so as to
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be in conformity with the unanimous opinion of the Islamic scholars (Zma’
alfugaba’}’ (Ferrié and Dupret 2004: 273). The representative of the liberal party
al-Ahrar also insisted on the necessity of the husband’s prior consent. To
which another deputy, member of the Academy of Islamic Research, answered
by affirming that, if the couple did not reach an agreement to proceed with
the kbu/ then Tslamic shan‘a authorized the wife to resort to a judge as being
the representative of the authority (wa'ib ‘an wali al-amr). He also added that
“article 20 in its present formulation 1s not contrary to the principles of Islamic
shari‘a, and is in conformity with both Imam Malik and Imam al-Shafii who
authorized the woman to redeem herself by murual consent or by addressing
herself to the authoritics (su/tan).”

Other deputies questioned the acceptance of the draft law by the Front of
the Ulema of al-Azhar (Jabbat nlama’ al-Azhar), and blamed Sheikh al-Azhar
for not having consulted them. It is true that some members of this institution
had written a statement published in different newspapets, in which they had
asked for a three months postponement of the discussion of the £h#/*so that
they may proceed with an m-depth study of the draft article. The deputies of
the Wafd party withdrew from the People’s Assembly in protest against the
fact that article 20 constituted a matter of substance and not one of form and
that it should not have been included in a law on procedure, Above all, they
considered that it was not in conformity with the shari‘a and that it was wrong
to pretend that the Academy of Islamic Rescarch had given its unanimous
approval since only 23 members out of the 40 had participated in the debate.

This lively controversy that had shaken both the People’s Assembly and
the Consultative Assembly does not appear in the Court’s narration. The latter
recognizes that there are different versions of the badith, but maintains that
all of them authorize the £bu/*and that, since there is no unanimity among the
Islamic scholars about the meaning of £4x/", the legislator was entitled to
legislate in the matter. By mentioning the fact that there are indeed several
versions of the badith in question, the Constitutional Court however proved
itself more concerned than the legislator about stating the fact that there
existed more than one opinion. Indeed, the legislator by means of the
presentation made by the Minister of Justice before the People’s Assembly
or in the explanatory note to the law of the year 2000, only gave one version
of the hadith, the one in which the Prophet ordered Thabet b. Qays tc divorce
his wife, giving him no chance of refusing: “agbal al-hadiga wa tallagha tatliga”
(accept the piece of land and divorce her).

What did actually happen at the dme of the Prophet? Each protagonist
gave his own version and interpretaton of the facts about what happened at
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that time. For some, the prophet had ordered Thabet b. Qays to divorce his
wife. For others, he oaly suggested to him to do so. By choosing one of the
versions of the Prophet’s hadith and by proceeding to undertake an ytibud, the
Court did indeed give its own version of what figh and the law of the year
2000 actually meant. The debate. concerning the “islamicity” of the &bu/*as
codified by the Egyptian legislator in Law No. 1/2000 shows, motcover, the
flexibility that the norms of Islamic shari‘a can have according to the
interpretations thereof.

The khul‘ and the Right to a Fair Trial

Finally, the claimant was attacking the fact that the judge’s decision concerning
the kbul was without appea1.35 Here, the Court answered by invoking its
“constant jutisprudence,” to declare the claimant’s objection not receivable,
recalling that it had, i the past, judged that limiting the action before the
courts to one single instance of jurisdiction was not a violation of the
constitution since it fell within the discretionary prerogatives of the legislator
when organizing the laws, on the condition that such a limitation should have
objective foundations.*®

It is true that the constitutional judge had affirmed more than once the
discretionary prerogative of the legislator to decide that a judgment would be
handed down first and last and that such a principle was not in violation of
the constitution.?” With all due respect for parliamentary sovereignty, the
constitutional judge is indeed seeking to maintain a margin of appreciation for
the legislator, one that is sufficient for him to carry out his legislative function.
Nevertheless, the judge established limitations to this discretionary prerogative
of the legislator: the prohibition of any judicial recourse must be motivated
by genetal interest (a/-saleh al- mm).3® This prohibition must also stem from a
clear text (saréh) and must be based on an objective founflauon.”

Thereafter, the Court sought the intention of the legislator when he
established the regulation of the procedure of £h#/1n the law of the year
2000. The Court explained that all the provisions of the article completed
one another and that they constituted an indivisible whole. The intertion of
the legislator was to put an end to the prejudice and the discomfort of both
parties to the marital relationship, since the article leads to putting an end to
the injustice suffered by the wife because of the husband’s obstinate iefusal
to repudiate her ever: though there was no possible remedy to the situation.
Similarly, added the Court, 1t dispenses the husband from any financial burdens
that he would otherwise have had if the marital relationship had been ended
by a conventional divorce.
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The Court then recalled how the legislator had tegulated the &b#/ The
wife must reimbutse the sum of the dowty as stated in the marriage contract
ot as determined by the court in case of a litigation about the sum. This
precision given by the Court is interesting because, practically speaking, the
judges of substance when dealing with cases of &hu/‘are faced with several such
liigations. Indeed some husbands contest the sum indicated in the marriage
conttact; they declate that it does not cotrespond to the sum which had actually
been paid. Problems related to the application of the law arose, particulatly
concerning the retmbursements by the wife of the part of the dowry paid at
the moment of matriage, the one appearing in the marriage contract being one
that does not always correspond to the actual sum paid by the husband. The
State levies certain taxes proportionate to the sum of the dowry, that is why
the husbands tend to declare a sum inferior to the one actually received by
the wife. If one is to stick to the woyding of the law, however, the wife is only
called upon to reimburse the sum mentioned in the marriage contract, ie.
very often 1 Egyptian pound. Faced with the protests of the husbands, some
judges resort to atticle 19 of the Law No. 25 for the year 1929 in order to
evaluate the sum to be reimbursed by the wife. According to that provision,
in case of contestation about the sum of the dowry, the burden of the proof
falls upon the wife. If she can provide no proof, then the judge will accept the
sum indicated by the husband under oath. If the judge deems that the sum
indicated by the latter does not cotrespond to general custom concerning
dowties paid to women of the same social standard as the wife in the case, then
the judge can fix another sum.

The explanatory note of the law of the year 2000 makes it clear, however,
that article 19 of Law No. 25 for the year 1929 should only be applicable if
the sum of the dowry is not mentioned in the marriage contract. In case of
litigation about the sum indicated, the personal status judge must respect the
sum registered in the contract and the husband may contest that sun: before
the competent courts. The Court seems to stand in favour of contesting
husbands and complacent judges by envisaging the possibility of having the
exact sum of the dowry contested.

In concluding its reference to the tunctioning of £h#/ the court added that
the legislator had based himself on the consensus of the Islamic scholars
(akhadha bima ajma'a ‘alaybi fugaba’ al-mushmin). Upon reading the parliamentary
debates and recalling the divergent views of the different schools of thought,
one can howevet, query the court’s affirmation.

The court ends its explanation by affirming that it was logical for the
legislator not to make allowance for any appeal of decisions concerning the
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&hul’, since the latter is founded on personal considerations that only the wife
can know. Only God can bear witness of her animosity against her husband
and of the impossibility to continue living with him. The judge must then
believe her declarations and it would be uscless to allow an appeal’s procedure.
To claim &hu/‘is different from any other claim, added the court. To aliow an
appeal would go against the social objectives sought by the legislator.™

The President of the Court Disqualifies Himself: What
Happened During the Preparation of the Draft of the Law?
After having examined the content of the Supreme Constitutional Coutt’s
decision, what remains for us to do is to query the absence of the Court’s
president during the examination of the case.

The Coutrt’s decision gives a list of the members who took part 1n the
examination of the case and adds that it met under the presidency of its vice-
president, Mahir al-Baburi. What the decision did not specify, is that the court’s
ptesident Fathi Najib, had disqualified himself in conformity with article 15 of
the law governing the court, which refers to the conditions of withdrawal
applicable to the members of the Court of cassation. In conformity with the Code
of civil and commercial procedures, judges must disqualify themselves in different
circumstances where a lack of impartiality might be feared vis-a-vis the parties
involved or the case itself.*! Why did the p;csident of the Constitutional Court
fear that he might not be impartial with regard to this decision?*?

We must go back to the history of the preparation of the draft of this law
in order to understand the reasons behind Fathi Najib’s decision. As was
recalled by the Minister of Justice before the Parliament when he introduced
the draft, the preparation thereof lasted nine years. The initiative had been
launched by a group of activists, lawyers, NGOs and othet scholars (Singerman,
2003). Various past experiences and several fallures show that 1t is not easy to
reform personal siatus law in Egypt. The feminists who undertake thus task
are soon considered traitors being paid by the West or are accused of supporting
anti-Islamic reforms: “patriarchy has had the temerity to label feminism in
Egypt as Western (akin to 1ts labelling feminism un-Islamic) in an effort to
discredit feminism by undermining its national legitimacy (Badran 1993-144).
In order to reject these accusations of anti-Islamism, the groﬁp in question
chose to place itself at the very heart of the religious reference, i.e. on the,
very terrain of its detractors, in otder to seek the support of modern and
liberal religious men.

That is what Mona Zulficar explains, one of the main instigators of the draft.
She thus openly admits having used the strategy of religious reference,
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particularly on the occasion of the campaign for reforming the marriage
contract (Zulficar 1999:14): “for the first time in the Egyptian women’s
movement, we reclaimed our right to redefine our cultural heritage as Muslim
women under the principles of the shari‘a (...). The religious extremist groups
consistently place women’s issues at the forefront of their publicized agenda
to implement shari‘a principles or “codify” sharia and assert their cultural
dendty. They, therefore, accuse any secular feminist opposttion of being ant-
Islamic, an agent of either the “non-religious” Lastern block or “the corrupt”
Western block. It was therefore essendal for the women’s movement to diversify
its strategies and adopt a credible strategy that could reach out and win the
support of simple, ordinary religious men and women” (Zulficar, 2063:14). 1n
exactly the same way as in the early XX century, the feminists had used the
nationalist discourse in order to gain recogmition and to formulate a certan
number of claims. At the time, some of them had justified the necessity of
improving the status of women by the fact that children are educated by
mothers and that illiterate and uncultured mothers can not properly bring up
children; this weakens the families and, consequently the nation. Also at that
time “a nationalist/ feminist alliance of progressive men and women produced
a new discourse on women and the family which was predominantly
instrumental in tone. Women'’s illiteracy, seclusion and the practice of polygyny
were not denounced merely because they so blatantly curtailed the individual
human rights of one half of the population, but because they created ignorant
mothers, shallow and scheming partners, unstable marital unions and lazy and
unproductive members of society. Women were increasingly presented as a
wasted national resource” (Kandiyod 1991:9 and following).

Conscious of the fact that any attempt to reform the personal status law
is quickly politicized, the legislator always made an effort to justify his laws by
resorting to endogenous solutions, legitimized by having recoutse to the
precepts of shari‘a. He consequently presents any transformations introduced
into the law as being the result of an internal process of renovation, one that
respects the requirements of Islam, but not as the result of importing codes
and principles from abroad. The reference to Islam seems “in a way, to have
become a condition for ‘audibility’ and respectability — one leading to the
other — that very few people think of doubting” (Ferrié and Dupret 2004:264).

The coalition wherein the initiative of the draft law originated had also
positioned itself in relation to the religious repertory and resorted to arguments
from Islamic law in order to justify the adoption of article 20 of Law No.
1/2000. The call for a new reading of the classical texts, and for the need
to re-interpret them in order to restore therr initial spirit deformed by
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patriarchal interpretations by men, is not something new as sucl: “male bias
in traditional interpretations of the Islamic sources can be seen as the major
problem in reconciling the Islamic tradition and human rights (...). As a
whole, members of the lslamic religious establishment have tended to be
conservative, if not reactionary, in their attitude towards women’s rights”
(Mayer, 2001:368). Some progressive Muslims have alrcady attempted to
break this masculine monopoly and to associate women in the re-interpretation
of Islamic sources: “One task facing Muslim feminists is to disaggregate
what 1s properly Islamic from patriarchal attitudes and customs and to
highlight the elements in the Islamic heritage that are favourable to women’s
claims to freedom and equity” (ibid :369). What is new is that even the NGOs
and women’s rights defenders who had so far been secular now place
themselves resolutzly on the grounds of shari‘a and claim the right to proceed
to a new reading of classical texts and to the necessary and logical amendment
of the present personal status laws. '

This argument was repeated by the Minister of Wagf himself when he
affirmed before the People’s Assembly that a wife’s right to resort to &bal*
would lead to the establishment of a balance with the right to repudiation
recognized to the husband, and that Islam respects the- feelings of women:
“the &hul'is in conformity with the Quran and the Sunna,” he added, “we
must get 1id of obsolete and static habits and customs (a/ rakida wa al baizyya);
and we must come back to Islamic shari‘a for it 1s the source of legislation,
1n conformity with the constitution.” The government defended its draft
mainly by referring to the Islamuc repertory, going directly to the Quran and
hadith, without any mention of the contrary mterpretations given by the four
Sunnite schools of thought.

By claiming a reform of women'’s right on the basis of an Islamuc reference,
the Egyptan coalidon adopts the point of view of Abdullah an-Naim who
considered international standards of human rights as having little legitimacy
in Muslim countties because they are perceived as alien to their values. For
this scholar, the defenders of human rights must place themselves within the
framework of Islam if they want to be effective: “The only effective approach
to achieve sufficient reform of shari‘a in relation to universal human rights 1s
to cite sources in the Qur’an and sunna which are inconsistent with universal
human rights and explain them in historical context, while citing those scurces
which are supportive of human nights as the bass of legally applicable principles
and rules of Islamic law today” (An-Naim 1990: 171).** Let us note that this
is also the position adopted by the Supreme Constitutional Court, who affirmed
the legitimacy of its re-interpretation of the relatives rules of the shari‘a.
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Fathi Najib, then advisor to the Minister of Justice played a basic role in
the preparation of the draft. “He is recognized by many activists in the coalition
as one of its prime ‘architects’ and strategists, who for a variety of reasons that
are both professionally and personally-motivated, believed that women should
have greater access to divorce and that personal status law needed substantial
reform on a variety of fronts” (Singerman 2003: 19). He defended the draft
up to when it was submitted to the People’s Assembly, the Minister of Justice,
at the opening of the debate in the Assembly on January 16, 2000, having
requested the Assembly to authorize his presence. In an interview given in
2001 and in answer to the question “What challenges did you face as a legislator
in the process of issuing this law?” he answered: “A culture that upholds the
supremacy of men and uses religion in that manner. A patriarchal culture
based on male chauvinism, That is why no one can imagine that women can
be given the right to break their chains.”

A few months following his death 1n 2003, a coalition of twelve non
governmental organizations paid him tribute by organizing a special day of
commemoration for him. It was even decided to set up an annual award in his
name, to be given to a defender of the nghts of men or women.*

Conclusion

It may be noted that the international and the consttutional repertories of
human rights were not even mentioned 1n the debates*>. The only time when
a member of the People’s Assembly criticized the draft of article 20, considening
it in violation of the principle of equality stipulated in article 40 of the
constituton, he did so because according to him, only well-to-do women will
be able to resort to the &hu/‘procedure. When the notion of women’s rights
was mentoned in the parliamentary debates, it was with reference to the rights
granted to her By Islamuc shari‘a and not in relation to the rights guaranteed
namely by the International Convention against all Forms of Discrimination
against Women, ratified by Egypt.*®

The Constitutional Court itself makes no mention of the international law
on human rights in its decision, whereas the same Court had, more than once,
referred to international treades for interpretation purposes, in order to confirm
the existence of a fundamental right or in order to shed light on 1ts content
(Bernard-Maugiron 2003: 436 and following).

As we have seen, the activists themselves stood on the grounds of Islamic
law in order to establish the legitimacy of their claims. No mention was made
of international human rights law nor of the convendons regarding the rights
of women. This positon was due to a strategic choice: “It was evident that
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we could not rely on modern constitutional rights of equality before the law,
as these did not equally apply under family laws, which claimed to be based
on the principles of shari‘a. We could not afford to shy away from the challenge
and continue using solely a strategy based on constitutional and human rights.
We had to prove that the religious discourse could also be used by women to
defend their cause” (Zulficar 2003: 14).%

The compatibility of the 44#/‘law with international human rights law is,
anyhow, contested by difterent sources. The United Nations committees
responsible for supervising the implementation of conventions regarding
human rights (“treaty bodies™), criticized the fact that the wife had to relinquish
her financial rights 1 exchange for putting an end to the marnage; according
to them, this only perpetuated the inferior status of women. The Human
Rights Committee also cridcized the £4#/‘1n its conclusions: “The Committee
notes with concern that women seeking divorce through umilateral repudiation
by virtue of Act 1/2000 must waive their rights to financial support and, 1n
particular their dowries {articles 3 and 26 of the Covenant}. The State party
should review its legislaton as to eliminate financial discrimination against
women.”*® In its conclusions, the Committee for the Elimination of all Forms
of Discrimination against Women (CEDAW) noted with concern that “women
who seck divorce by unilateral termination of their marriage contract under
Law No. 1/2000 (&k#/!) must 1n all cases forego their rights to financial
provision, including the dowry.”* Similarly, Human Rights Watch in its report
published in December 2004, criticized the &4#/‘ procedure for the same
reasons: “While &h#/* has clearly helped some women have easier access to
divorce, it has not adequately remedied the fundamental inequality of the
divorce process. Human Rights Watch interviews reveal that because of the
need to forfeit both the rights to any marital assets and the rights to any future
support, this opton is limited to women with significant financial resources
or those who are desperate for a divorce” (Human Rights Watch 2004: 24).
It is true that, to the contrary, the UNDP report on human development of
2000 considered the £bal‘as representing a major victory for women’s rights
in Egypt: “The start of the 21 century witnessed a major victory for women’s
rights in Egypt — the passage of a law in February 2000 enabling a woman to
obtain a divorce without her husband’s consent” (UNDP 2000: 114), adding,
rather inaccurately: “Egypt recently became the second of the Arab States
after Tunisia to grant equal divorce rights to women” (UNDP 2000: 37).

Mona Zulficar welcomed the decision of the Supreme Consttutional Court,
consideting that it represented “a victory for human rights, women’s rights
and for all those worlking for social progress in this country” (Tadros, 2002),
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adding that “the first turning point in Egyptian women’s history was made by
Qassem Amin a hundred years ago [by encouraging women’s emergence into
public society], and the second was made by the Supreme Constitutional Court
when it ruled that the law is in full compliance with the shari‘a and that it does
not violate the right of appeal” (ibid).

Does article 20 represent or not a certain progress in favour of improving
the status of women? It all, in fact, depends on what will happen when this
law will be implemented by the judges dealing with substance. Unlike the
Supreme Constitutional Court, they will be examining facts. Yet, like the
constitutional judge, they too will proceed to a retrospective formalization de
Jjure and de facto in order to satisfy the 1equirements of correct procedure and
legal relevance. This may differ from one judge to another, since it will essentially
have to do with an act of will.>®
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INVESTIGATING AND
PROSECUTING POLICE ABUSE
IN EGYPT*

Anna Wuerth
Frete Universitit Berlin/German Insttute for Human Rights

Police Violence in Egypt

Ill-treatment of suspects and detainees in custody appears to have been a
regular feature of Egyptian police and, more broadly, of officials’ behaviour
in general over the past two centuries.! Recurring attempts to regulate offictal
violence (making it the exception and not the norm) were not inspired by
humanitarian or legal considerations, but were rather part of the overall attempt
to assert governmental authority over state officials.? British ruie in Egypt
(1882-1922) brought about an increasing militarization of the police.> After
independence, Egyptian police were used as one of the instruments for crowd
control, and often acted witl: excessive violence; in the criminal justice system,
abuse of suspects remained part and parcel of police investigative techniques.*
Despite several attempts to reform the police, improve performance and
rebuilt trust,’ Egyptian police remain under-trained and nnderpaid and still
display few traits of a service institution. While there are no reliable data on
how many persons have suffered abuse at the hands of Egyptian police, human
rights groups have consistently reported tens of deaths 1n police custody per
year, and many more incidents of abuse at police stations, mainly by sustained
beatings, suspension from hand and feet, and electroshocks.

Since the late 1990s, the media and the judiciary have picked up on
complaints about police violence. The reasons for this increased attention
appear numerous: Police brutality seems de facto to have increased and spread
beyond the major cities. Whether this is related to impunity encouraging police
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