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LA REFORME DE L’ADMINISTRATION
TERRITORIALE N’AURA PAS LIEU AU KENYA

par Claire Médard

L’année 2005 ne devait pas étre, au Kenya, a la différence de
’Ouganda et de la Tanzanie, une année de campagne électorale.
Pourtant, lorganisation d’un référendum sur la nouvelle
constitution, en novembre 2005, y fait figure de véritable
évenement politique et électoral. Au travers de ce référendum, le
gouvernement Kibaki espére un plébiscite en sa faveur. En
préconisant Padoption de la nouvelle constitution, il veut passer
pour un défenseur du changement et un rénovateur des institutions
politiques du pays. Pourtant, la nouvelle constitution qu’il défend
est une version largement amendée du projet initial qui, méme s’il
était par ailleurs controversé, était issu dune large consultation
régionale et nationale, le Bomas Draft. Sur le plan formel, la nouvelle
version du projet de constitution, revue et corrigée par le pouvoir
exécutif, a perdu toute légitimité!. Le vote négatif obtenu
s’apparente a une défaite électorale pour le président Kibaki qui
reste cependant au pouvoir. Le désenchantement face au régime
Kibaki doit se comprendre dans la perspective de I'espoir fondé sur
une réforme légale du pouvoir. Est-il possible de réformer le régime
politique kenyan ? Cette question ne cesse d’étre posée depuis la
transition politique entre les régimes de Moi et de Kibaki, fin 2002.
Dans cette volonté de réforme, la mesure des pratiques néo-
patrimoniales du pouvoir n’a pas été prise. Constitutives du
fonctionnement de I’Etat, elles ne reposent pas sur la légalité. Elles
se fondent a la fois sur un pouvoir institutionnalisé, administratif,
bureaucratique et territorial, et sur des formes de pouvoir
personnalisé, avec toujours cette possibilité d’'une dérive autoritaire.
La premicre bataille ne se situe pas sur le plan de la légalité mais
plutét sur celui du passage a la légalité. Si la nature néo-patrimoniale

1 Voir dans cet annuaire: MAINA, L.W., WASWA, F., WAIYEGO, S. ‘Pitfalls
in Constitution-making in Kenya: from Lancaster to Bomas and post-Bomas’,
pp 105-130, N
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du pouvoir est largement sous-estimée, les manifestations de cette
pratique du pouvoir, elles, sont vivement ressenties : qu’il s’agisse
des abus liés au contrdle territorial, a Paffairisme ou 4 la corruption.

Le projet de constitution est innovant, pat certains aspects, et
moins, par d’autres. D’aprés bon nombre de spécialistes, son point
fort, c’est sa charte de droits de ’homme (The Bill of Rights) avec les
principes de liberté et d’égalité qu’elle énonce. Il traduit une
défiance a I’égard de la centralisation des pouvoirs : le projet de
supprimer 'administration territoriale est tout 2 fait révolutionnaire.
En revanche, la question de I'appartenance a une communauté
infra-nationale est traitée de maniére plus conventionnelle par une
négociation autour du territoire et la redéfinition de régions.

1. LA PROPOSITION DE SUPPRESSION DE
L>ADMINISTRATION TERRITORIALE

Il ne parait pas surprenant quau Kenya, le débat sur la
réforme du régime se cristallise sur le réle de I'administration
territoriale. 1l existe une forme de continuité dans les pratiques de
contrble territorial, malgré la transition politique de 'indépendance.
De maniére paradoxale, des périodes de contréle musclé alternent
avec des périodes de relichement. Elles contribuent a donner une
matérialit¢ 2 de nombreuses frontiéres internes (limite de réserve
naturelle, de région administrative, emprises routiéres ou
ferroviaires, limites urbaines). Les années 1990, sous Moi, avaient
été caractérisées par le retour en force de I'idée de réserve ethnique,
reprenant le contour de certaines limites administratives. L’arrivée
au pouvoir de Kibaki est marquée par une volonté de faire
tespecter un ordre territorial, également fondé sur des frontiéres,
caractérisé cette fois-ci, par la priorit¢ donnée a la restauration des
domaines publics forestiers ou urbains. Les frontiéres des réserves
forestiéres avaient été particulierement malmenées durant régime
précédent®. Les foréts ne sont pas les seuls domaines visés. A
Nairobi, les revendeurs a la sauvette sont chassés du centre ville et
les batiments construits sur les emprises routiéres, le long des axes
principaux, sont voués a la destruction. Toutes les personnes qui

2 Daily Nation, 12 mai 2005.



LA REFORME DE I’ADMINISTRATION TERRITORIALE

vivent aux marges de la légalité sont rendues plus vulnérables
encore dans leur négociation quotidienne avec les autorités
administratives (renforcement du role intermédiaire dans la
« négociation » des gangs ou milices).

Dans le systtme de pouvoir au Kenya, 'administration
territoriale occupe une place centrale. Son action, qui s’apparente
bien souvent a des opérations de contrdle territorial, est pergue a
bien des égards comme arbitraire. L'un des roles les plus
controversés de I’administration territoriale touche a la question de
la terre. Dans la gestion locale de l'accés a la terre, toute la
hiérarchie du personnel administratif, les Chiefs, District Officers
(DO), District Commissioners (DC), Provincial Commissioners (PC), sont
souvent accusés d’étre au cceur d’un systéme de détournement de la
terre, au lieu d’exercer un réle modérateur. L'aspiration a un
pouvoir dévolu et qui doit répondre de ses actes localement trouve
également ses racines dans cette défiance vis-a-vis de
Padministration territoriale, de sa gestion du foncier et des relations
inter-ethniques. A différents moments de lhistoire coloniale et
post-coloniale du Kenya, elle a fait partie du dispositif de pouvoir
qui a permis le maintien par la force de régimes autoritaires. Le
projet des Bomas remet en question lexistence méme d’une
administration territoriale de fagon radicale: «The system of
administration comprising Assistant Chiefs, Chiefs, District Officers, District
Commissioners and Provincial Commissioners commonly known as the
Provincial Administration shall stand dissolved and the government shall re-
deploy all public officers serving under that systems. »

Dans le projet de constitution des Bomas, quatre niveaux de
gouvernement élus sont distingués : location, district, région, Etat-
nation. L’échelon du district est considéré comme le pivot du
systtme*. Son gouverneur est élu, a la différence marquée du
systtme actuel ou le District Commissionmer est nommé par le
gouvernement central et reléve de I’administration territoriale.
L’intention manifeste est de supprimer I’administration territoriale
et de le remplacer par un systéme de pouvoir dévolu et élu. Le

3 The proposed new constitution of Kenya, 2005, 6% Schedule. Part II Devolution.
Provincial Administration,

4 The proposed new constitution of Kenya 2005, Part 111 District Government 211

M ©-
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projet remet en cause l'un des piliers du pouvoir au Kenya:
P’administration territoriale placée, depuis le régime Moi, sous la
tutelle directe du président. Dans la méme veine de défiance a un
pouvoir institué, susceptible d’abuser de ses pouvoirs, il est fait
mention spécifique au droit de refus d’obéissance a des instructions
illégales dans le Bomas Draft (71). Cette mention explicite au devoir
de désobéissance est supprimée dans la version révisée de la
constitution.

Le Bomas Draft revu et cotrigé par 'exécutif ne consetve que
deux niveaux de pouvoir : I'échelon du district et I'échelon national.
Les quatre niveaux qui comprenaient chacun une assemblée et un
exécutif ont été présentés comme trop colteux a mettre en place.
L’esprit du Bomas Draft est malgré tout préservé dans la mesure ou
subsiste, du moins sur le papier, I'idée de se défaire d’une
administration territoriale centralisée et d’élire un gouverneur du
district. Le régime de Kibaki semble s’apercevoir trop tard que cette
disposition le met en péril et de fagon immédiate : qui va organiser
le référendum en faveur du oui a la constitution et soutenir le
régime ? 1l est d’usage, pour le régime en place au Kenya, de
s’appuyer plus ou moins discrétement sur Iadministration
territoriale pour faire campagne. La constitution révisée semble
menacer directement 'existence de I'administration tertitoriale,
dont la suppression est annoncée, qui n’a aucune raison de faire
campagne en faveur du oui. Toute une série de mesures sont
entreprises pour rectifier cette impression, « fausse », d’aptés le
gouvernement. Difficile de mesurer, 4 ce stade, si "'administration
territoriale peut réellement étre réformée. A la suite du rejet de la
constitution révisée, le régime de Kibaki conserve son bras
territorial. 1l cherchera a4 mettre en place des mesures pour
revaloriser, dans 'opinion, I'administration territoriale : attention au
recrutement des échelons inférieurs avec réévaluation des salaires et
également introduction de performance contracts pour les échelons
supérieurs. Dans Uesprit de certains proches de Kibaki, a exemple
de Michuki, souvent désigné comme un ancien chef colonial, il est
inconcevable de se défaire d’'un outil aussi puissant que ce systeme
d’administration  territoriale  centralisé.  L’appareil  politico-
administratif au Kenya symbolise davantage la contrainte que
Pautorité légitime au Kenya.
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2. LA QUESTION DES DOMAINES ETHNIQUES

RESERVES

La question de domaines ethniques réservés, au Kenya, se
rapporte a lhistoire administrative du pays. L’héritage des réserves
coloniales a été revisité a plusieurs reprises durant ces quarante
derniéres années, en particulier durant les années 1960 et durant les
années 1990 ou une conception exclusive de I'appartenance de la
terre, définie territorialement par rapport a des limites
administratives, assimilées a des frontiéres, s’est traduite par des
tensions « inter-ethniques ». Le projet de révision de la constitution
est examiné dans cette perspective. Adopté en mars 2004 par
’assemblée constituante des Bomas, il donne une place importante a
la représentation régionale et a la décentralisation: il refléte la
maniére dont Passemblée a été constituée par des délégués en
provenance de toutes les régions du Kenya avec une sous-
représentation des grandes villes comme Nairobi®. 11 traduit un
courant d’opinion, au Kenya, qui se situe dans la tradition de
lidéologie majimbo, du nom de la constitution fédérale, adoptée 2
'indépendance, puis vidée de son sens par la centralisation du
pouvoir sous le président Kenyatta. Sans revenir sur ['origine du
projet de nouvelle constitution, il convient de souligner que le
projet est initié sous le régime du Président Moi, dont I'entourage,
durant les années 1990, présente I'idéologie majimbo comme une
alternative au multipartisme et comme le seul moyen de
sauvegarder les droits des communautés dites minoritaires au
Kenya. Dans cette assemblée constituante, une large place est
laissée a l'expression d’une diversité culturelle, comprise comme
ethnique, religieuse, etc. Si les critéres de sélection qui ont présidé
au choix des délégués peuvent étre contestés, le projet de
constitution n’en est pas moins présenté comme a ce titre issu du
peuple. Les changements unilatéraux, introduits pas le
gouvernement Kibaki, ne se situent pas dans le prolongement du
processus négocié qui a précédé.

Dans le projet de constitution des Bomas, la définition des
unités de pouvoir dévolu a été placée au cceur des négociations.
Cette approche a trouvé un soutien auprés des communautés
qualifiées de « minoritaires » au Kenya (en particulier les différents

5 East African Standard, 10 mai 2005.
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sous-groupes kalenjin, rassemblés un temps autour du pouvoir de
Pancien président Moi). Comme 2 l'indépendance, elles ont mis
beaucoup d’espoir dans la redéfinition de régions (entretien avec
Wilberforce Kisiero, 2005). Dans la constitution révisée, la liste des
régions a été supprimée. Il est annoncé que la question de la
définition des districts fera ’'objet d’une nouvelle consultation. Que
la négociation autour de la création de nouvelles régions constitue
une étape importante du processus de négociation autour de la
nouvelle constitution, n’a rien de surprenant dans la perspective de
lidéologie majimbo, ou définir une région revient a définir
Pappartenance de la terre ou, d’une fagon plus générale, Paccés aux
ressoutces locales et le partage des ressources nationales. Difficile
de se défaire de I’héritage colonial, de cette idée de «réserve »
ethnique : la nouvelle constitution, tout comme P'ancienne, contient
des éléments contradictoires concernant 'appartenance régionale et
ethnique de la terre dans un contexte de privatisation fonciere.

En premier lieu, le droit pour tout Kenyan de résider
n’importe ou au Kenya est réitéré : « Every citigen has the right to enter
into, remain in and reside anywhere in KenydS ». Cette disposition est déja
contenue dans la constitution actuelle, mais linsistance sur la liberté
de mouvement est importante dans un contexte ou Etat lui-méme
est au cceur de ce processus d’'identification d’une personne a une
région d’origine. La mémoire des conflits territoriaux des années
1990 o le droit de résidence a été défini en des termes ethniques
est encore vive. De maniére associée, une personne ne peut étre
contrainte a décliner son identité ethnique : «.A person may not be
compelled to indicate or define that person’s ethnicity or race’ ». Déja, en
2001, la décision de mettre fin 4 Pénonciation par catégorie
ethnique dans les recensements constituait une petite révolution. Et
pouttant, au cours du recensement qui a donné lieu a cette décision,
certaines communautés avaient obtenues d’étre énumérées dans des
catégories a part et considéraient cela comme une victoire sur le
plan d’une reconnaissance officielle (’exemple de Sengwer).

S The proposed new constitution of Kenya, 2005. Article 55 (3). Chapter 6. The Bill of
Rights.

T The proposed new constitution of Kenya, 2005. Article37 (3) Chapter 6. The Bill of
Rights.
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L’identité ethnique réapparait de fagon insidieuse en relation
au statut foncier : les catégories fonciéres reprennent des catégories
existantes issues de la colonisation: la catégorie terre
communautaire reprend ’ancienne catégorie frustland et subsiste aux
cotés des catégories terres privées et terre publiques® : « Community
land shall vest in and be held by communities identified on the basis of ethnicity,
culture, or community of interesf ». Le projet de constitution traduit un
effort pour faire reconnaitre le droit spécifique de certaines
communautés sur des domaines fonciers. Il vise en particulier les
patrimoines  forestiers de certains groupes, comme les
communautés de chasseurs-cueilleurs et d’autres encore : « Land
lawfully held, managed or used by specific communities as community forests,
graging areas or shrines\® ». « Ancestral lands traditionally occupied by hunter-
gatherer communtties'' ».

A Theure ol le processus de privatisation fonciére semble
largement dominer toutes les logiques, Iénonciation de
revendications communautaires masque des manipulations
politiques et, dans la plupart des cas, des prises d’intérét trés
individuelles, de la part de puissants du régime, dans des domaines
fonciers. Le régime actuel ne cherche pas a jouer la carte minoritaire
comme le précédent et c’est sans doute la raison pour laquelle la
mention explicite du respect des droits des minorités et populations
marginalisées a par ailleurs été supprimée du projet révisé de
constitution!2, La tolérance zéro vis-a-vis des « conflits ethniques »
et de Pexpression de particularismes ethniques comme stratégie
d’accés a des ressources, a été prononcée par le pouvoir central.
Sous le régime de Moi, durant les années 1990, certaines
revendications de ce type recevaient un soutien direct ou indirect
du centre. Sous le régime Kibaki, le pouvoir central ne joue pas

8 The proposed new constitution of Kenya, 2005. Article 79 (1) et (2) Chapter 7. Land
and property.

9 The proposed new constitution of Kenya, 2005. Article 81 (1). Chapter 7. Land and
property.

10 The proposed new constitution of Kenya, 2005. Article 81 (2) (c). Chapter 7. Land
and property.

11 The proposed new constitution of Kenya, 2005. Article 81 (2) (e). Chapter 7. Land
and property.

12 Bomas Draft. Article 43. Bill of Rights.
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cette carte, mais les systémes de pouvoirs locaux qui se greffent sur
PEtat continuent a user des mémes stratégies de mobilisation
ethnique et, malgré le changement de pouvoir, on déplore des
conflits ethniques en 200513,

Conclusion

La bataille du référendum est en elle-méme une trahison du
projet constitutionnel, celui dont I'objectif était de placer la légalité
au cceur d'une réforme du pouvoir. Dans les deux camps, les
positions en faveur du oui au référendum (le pouvoir : symbolisé
par la banane) et du non (Popposition : symbolisée par I'orange)
sont stratégiques avant d’étre critiques. La campagne se fait
davantage sur un contenu imaginé, fantasmé, de la constitution,
parfois sans rapport avec son contenu réel, comme la promotion de
I’homosexualité ou de ’avortement'®. Un autre exemple concerne
'héritage de la terre par les femmes, au méme titre que les hommes.
11 se trouve des politiciens dans le camp du oui pour affirmer que
cette disposition, contenue dans la constitution révisée, ne prendra
pas effet. Cette mobilisation autour de la question de la « famille »
porte la marque de conservatismes en tous gentes, religieux ou néo-
traditionnels, avec cette préférence marquée pour les questions
morales afin d’éviter de poser les questions qui fachent et risquent
de déstabiliser ou porter atteinte aux pouvoirs établis. Il convient de
se demander dans quelle mesure il s’agit d’une stratégie délibérée de
la part des dirigeants politiques de faire en sorte que la constitution
soit rejetée sous de faux prétextes. Certaines dispositions du projet
de constitution remettent en cause de fagon radicale la conception
du pouvoir se mesurant par la capacité a s’enrichir et a abuser de sa
fonction. Ainsi la déclaration -de richesse, pour un dirigeant
politique et pour ses proches, a intervalles réguliers, ne regoit
aucune publicité’>. Le déroulement de la campagne en lui-méme
souligne le décalage entre les aspirations a plus de transparence

13 Daily Nation, 5 février 2005 ; 18 juillet 2005.

14 Pourtant, il convient de le noter, la disposition qui rendait possible
I'avortement thérapeutique ne figure plus dans la version révisée de la
constitution.

15 The proposed new constitution of Kenya, 2005. Article 97, Chapter 9. Leadership
and Integrity.
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démocratique et les ambitions politiques des uns et des autres. Les
stratégies électorales déployées par le pouvoir pour gagner la
bataille du référendum ne sont pas sans rappeler celles du
gouvernement précédent : tournée du président avec promesse de
nouveaux districts, de terres ou de titres fonciers's. La campagne
greve le budget et est rendue responsable du manque de
prévoyance, alors qu’une famine s’annonce dés la fin de I'année
dans certaines régions du Kenya, et également d’un appel a la
corruption pour financer les campagnes politiques au-dela de
Penrichissement personnel des dirigeants politiques.

La plus grande déception pour les personnes qui ont
participé au processus d’élaboration juridique de la constitution,
c’est en fin de compte cette impression que le processus de
négociation a été court-circuité, que la 1égalité ne compte pas pour
Pexercice du pouvoir au Kenya et que la constitution ne sera pas
examinée de maniére critique et le débat élargi a tous.

L’ambition du projet de renouvellement constitutionnel au
Kenya visait 2 empécher toute dérive autoritaire par une rénovation
structurelle du pouvoir et par le régne de la légalité. Certains
éléments structurants du pouvoir ne reposent pas sur la légalité, ils
sont déterminants et bloquent les efforts de changement. Une
révolution légale suppose bien plus quune rénovation des
institutions, elle se situe davantage dans un changement des
pratiques et des perceptions du pouvoir.

16 Sunday Standard, 13 novembre 2005,
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UGANDA IN 2005: POLITICAL, ECONOMIC AND
SOCIAL TRENDS

by Frederick Golooba-Mutebi

Up until 1986 when the National Resistance Army seized
powet, Uganda’s post-colonial history had been characterised by
overly powerful and seemingly omni-potent presidents wielding
enormous powerts over decision making. Far mote powerful than
Milton Obote, his predecessor and successor, President Idi Amin
wielded powers of life and death, virtually unencumbered by a
cowed and cautious judiciary!, or by parliament which had been
done away with. On seizing power, President Museveni promised
‘fundamental change’. Over the years, however, President Museveni
has come to wield enormous powers despite the formal
decentralisation of power and decision making, One of the major
aspects characterising the growth of an authoritarian regime in
Uganda by 2005 was disregard and lack of respect for processes and
procedures in government institutions. Museveni’s regime is a mix
between personalised and institutional forms of power with far-
reaching consequences for the economy.

Despite lifting the 20-year ban on political parties and
allowing them to hold delegates’ conferences to elect leaders, re-
organise themselves, and recruit members, the National Resistance
Movement (NRM) government and its leadership remained averse
to political competition (1). Reliance on the armed forces to assert
government authority all over the country might be viewed within
this context as a threat to political freedom (2). By the end of 2005
the country was facing a serious threat from major donors who had
already withheld aid due to the government’s mismanagement of
the transition from Movement (single-party) politics to multiparty
politics, and were, or so it seemed, poised to implement more cuts
in the future (3).

! See, for example, ALLEN, P.J. (1987). Days of Judgment: A Judge in Idi Amin’s
Uganda. London, Kimber.
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1. MUSEVENI FOR PRESIDENT

The year 2005 started amidst heady expectations of a
successful, if troubled transition from single-party (Movement) to
multiparty politics. Neatly two decades after the National
Resistance Movement seized power, Uganda was on the way to
holding its first multiparty politics in 25 yeats (held on 23 February
2006). The president, Yoweri Kaguta Museveni, who had been the
first to condemn old-style African politics and despotic rulers, did
not want to leave power and succeeded at getting parliament to
remove the two-term limit on presidential terms. He was poised to
contest for elections again and presided over a government that
criminalised opposition and generally harassed its political
opponents, at the same time adopting a populist stance.

1.1.  Abolition of presidential term limits and reintroduction
of multiparty politics

The transition to multiparty politics was mired in
controversy surrounding the push by the Movement government to
open the way for unlimited presidential terms. Manoeuvres to
remove term limits were seen by many as intended to allow
President Museveni to contest for election again after the expiry of
his second elected term in office. The two-term limit had been set
by the 1995 constitution whose enactment had been preceded by
wide-ranging and far-reaching public consultations. The
participatory constitution-making process had at the time been seen
as a guarantor of popular ownership of, and support for, the
constitution, as well as its legitimacy and therefore durability. In
recent yeats, however, the process has come under criticism as
having been merely a tool for legitimating official positions?

The motion to lift presidential term limits and change the
constitution was debated and passed on 28 June and 12 july 2005.
It received majority support in parliament after a controversial
handing out of cash to many MPs in what seemed like a cash-for-

2 See, for example, MOEHLER, D.C. (n.d.)) ‘Distrusting Democrats: Qutcomes
of Participatory Constitution-Making’. Unpublished manuscript: Department
of Government, Cornell University. Also, TRIPP, A.M, n.d. “The Politics of
Constitution-Making in Uganda’. Unpublished manuscript.
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votes inducement?. By this time, two years after he had urged the
Movement’s National Executive Committee (NEC) to support
constitutional changes that would allow this to happen, President
Museveni had not publicly declared his intention not to retire after
the expiry in 20006, of his second elected term. He had, however,
retired from the army in 2004 to lead the newly-created National
Resistance Movement (NRM) party after the leadership of the then
National Resistance Movement, the broad-based no-party system
he had founded decided to register it as a political party. When the
NRM party held its first national delegates conference in
November 2005, in what was widely seen as a mere formality, he
was elected its leader and presidential candidate.

Political parties in Uganda have been widely seen, though
wrongly, as having been the prime cause of violent divisions and
upheavals in the country. Partisan politics was banned until July
2005 when a controversial referendum to decide whether or not to
re-introduce multiparty politics was held. Either way, Museveni had
nothing to lose, as he was poised to become his party’s candidate
for the first multiparty elections. Local and foreign observers
claimed that the referendum had been widely boycotted, with a low
turn-out of 18% of the electorate, claims contested by the Electoral -
Commission which declared a 42% participation rate. The
referendum was preceded by an agreement in principle by the
government and political parties that restrictions on political party
activity be lifted. The ruling Movement and a group of new parties
then went on to register, a condition imposed on all parties wishing
to participate in the political transition and the general elections in
early 2006. Meanwhile the old parties, the Democratic Party (DP),
the Uganda People’s Congress (UPC) and the Conservative Party
(CP), refused to register on the grounds that they were long-
standing organisations whose existence was beyond dispute.

3 Over 200 MPs received sums ranging from 3,000 US dollars. A handful
rejected the cash, while only one retutned it after the incident sparked off a
widespread public outcry and was publicly denounced by, among othets, a
number of Movement stalwarts, some of whom have since left the
Movement.

4 The New Vision, 1 August 2005, ‘No Party is guilty of causing turmoil’.
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Following the decision to free them to engage in political
activity, 2005 saw political parties hold delegates conferences for
the first time in 25 years. Elections were held by most parties, new
and old, to fill leadership positdons. Remarkably, in all parties,
including the NRM, elections to elect leaders were marred by
accusations of rigging and bribery and denounced by some
members as intended to privilege certain candidates.

Among the new parties was the Forum for Democratic
Change (FDC), widely seen as presenting the most credible threat
to the Movement’s and President Yoweri Museveni’s hold on
powet. The FDC was the outcome of a merger between the
Patliamentary Advocacy Forum (PAFO), formetly an informal
grouping of pro-democracy young parliamentarians, and Reform
Agenda (RA), a pressure group formed to otganise and run the
presidential campaign of Dr. Kiiza Besigye, Museveni’s challenger
in the 2001 presidential race.

In January 2005, prior to its official launch the following
month, the FDC chose Dr. Besigye, by then in self-imposed exile in
South Aftrica, as its leader and 4 facto presidential candidate for the
2006 elections. Dr. Besigye returned to Uganda in October, amidst
fanfare from thousands of his supporters and rumours fuelled
pattly by a letter President Museveni had written to members of the
cabinet, that he might be arrested and charged with a number of
offences. Besigye flew into the country at short notice in order to
register as a voter and patticipate in the FDC’s internal elections
which were expected to see him formally elected party president
and presidential candidate. Besigye’s return sparked off great
excitement and led to a rush by people who had hitherto chosen
not to register to vote, to do so. Media reports claimed that the
multitudes rushing to register were FDC supporters, reports that
seemed to trigger fear in the minds of President Museveni and the
NRM’s leadership. Perhaps as a consequence of the public’s
reaction to Dr Besigye’s return, President Museveni cut short a visit
to the UK to return to Uganda to take personal charge of the
situation.

1.2. Threatening the country with chaos

During the campaigns for the 2006 presidential elections,
President Museveni maintained his approach of threatening not to
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accept the outcome of elections’. Threats not to relinquish power if
voted out were accompanied by a tactic he has put to use in
previous elections, which is to scare the public into voting for him
to avoid trouble: “If government goes into the hands of people without
experience that is when there will be troublg’. In 2001, he had
categorically stated that he would not hand over power if defeated:
“I'm not ready to hand over power to people or groups of people who have no
ability to manage a nation ... Why should 1 sentence Ugandans to suicide by
handing over power to people we fought and defeated? It is dangerous despite the
fact that the constitution allows them to run against me ... At times the
constitution may not be the best tool to direct us politically for it allows wrong
and doubtful people to contest for power”?. These statements came in the
wake of an undertaking (only four days) earlier, that he would retire
if defeated: “I w7/l give out the keys (to State House) officially when elections
are well conducted and 1 Jose. 1 will even support the winner’s.

As the campaigns kicked off, it was evident, if the size of
crowds turning up to listen to their representatives and candidates
are sufficient criteria by which to judge, that, despite 20 years of
inactivity and anti-party propaganda by Museveni and his associates
in the Movement, opposition parties had recaptured the public’s
imagination. It seems, therefore, that Museveni’s mixed signals
regarding whether or not he would hand over power if defeated,
were in response to the unexpectedly stiff challenge from the
opposition in general, and the FDC’s (also widely seen as the
opposition’s) candidate, Dr. Besigye.

Museveni switched tactics and started speaking in bellicose
tones, in the process re-creating the hostile divisions he had once
claimed he sought to heal. Before Besigye returned, Museveni
hinted at the possibility that he would be prosecuted in connection
with unspecified charges. Not long after his return, he was arrested
and charged with terrorism, concealment of treason, illegal
possession of weapons, and rape. The rape, it transpired, had
allegedly been committed in 1997 when he was still serving in the

5 Daily Monitor, 9 January 2006, I will not go easily, says President Museveni’.
6 Daily Monitor 6 January 2006, ‘I will quit if defeated — Museveni’..

7 Ibid |

8 Ibd.
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Movement government. His arraignment before civilian courts and
a military tribunal simultaneously on charges based on the same
facts? caused deep anger and divided the country at a time when
many looked forward to stepped-up efforts at national
reconciliation, a goal Museveni had set himself following the death
in exile of former president Milton Obote.

Following Besigye’s arrest and the violent reaction by the
public, the government resorted to deploying the military alongside
regular police to patrol urban areas and the countryside. While on
the surface it seemed like they were there to safeguard public order,
their presence intimidated members of the public and seemed to
lend credence to the view, popular among the largely uninformed
rural public that without Museveni at the helm, there would be
chaos and disorder in the country. Evidence of the partisan
behaviour of the military, police, and security agencies comes from
public statements made by senior officers about the judiciary which
they criticised for ‘siding with law breakers’, and their refusal to
honour court orders granting bail to the government’s political
opponents accused of terrorism and weapons offences.

As had happened in previous elections, especially in 2001,
the military, security agencies and the police took sides and engaged
in acts of harassment against opposition candidates and their
supporters. For example, the police had been dispersing opposition
rallies and meetings right from way before the , campaigns,
supposedly because they had not secured permission for them.
When it was eventually declared by the government that no
permission was required by political parties to hold public events,
the police started insisting on being informed in advance, ostensibly

Besigye is jointly accused with 22 other persons, allegedly supporters and
combatants of a shadowy rebel group, the People’s Redemption Army (PRA)
which he is accused of being the political leader. When his co-accused were
granted bail by a High Court judge on 16 November, the court premises were
stormed by a section of the military, the Black Mambas Urban Hit Squad,
with a view to re-arresting them and bringing them before a military tribunal
on similar charges. The incident which was widely condemned in Uganda and
abroad and it forced the presiding judge to ask to be removed from the trial,
and the prisoners to decline to complete the bail formalities and ask to be
returned to prison. When Besigye himself was granted bail by the High Court
on 26 November, he could not be released because the military court martial
had also remanded him.

16



UGANDA IN 2005

so they could provide security. In reality, however, disruption of
opposition meetings and rallies was intended to deny them access
to the public and an opportunity to campaign.

1.3. Popularity contest

As he has become increasingly deeply entrenched and as
opposition to his rule has grown, Museveni has gradually taken to
fomenting more divisions and resorting to populist measures like
the creation of new district or restricting taxation. The decision to
allow a State funeral for former president Milton Obote might also
be understood as part of the quest for popularity.

When Obote died in exile 20 years after he had been ousted,
for a short while Museveni spoke the language of reconciliation,
accompanied by gestures such as the return of the former
president’s body to Uganda at State expense, allowing it to lie in
state in parliament, and granting it a State funeral. Perhaps carried
away by the mood throughout the country for reconciliation, he
even hinted at the possibility of returning the remains of Idi Amin,
which had been buried in Saudi Arabia after he publicly criticised
attempts to return them to Uganda. The reconciliatory mood was
not to last.

Bellicose statements about opposition figures were
accompanied by populist measures intended to win or bolster
support. The creation of 24 new districts in 2005 was one such
measure, even as it threatened local harmony in some places.
Styling himself as a champion of cultural liberation, Museveni
allowed a number of new districts to be created solely on the basis
of pressure from ethnic groups which sought to cut themselves off
from others they accused, opportunistically, of dominating them.
Dividing people along cultural axes and creating new territorial
units to separate groups of people that had all along lived peacefully
side by side might encourage ethnic animosity, with administrative
boundaries acquiring a new meaning as ethnic borders. There is a
possibility that the new districts, given the enormous resource
constraints many face, might remain ethnic enclaves, instruments of
cultural self-expression without the ability to foster development.

The scrapping of graduated tax effective from 1 July 2005
was also seen as a major populist move. It was criticised by the
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country’s major donors. The criticism was undetlain by concern at
getting rid of a major local source of revenue for local
governments, including the new districts, most with doubtful
revenue-raising capacity, given limited local productivity. The
abolition of graduated tax meant that the government, presumably
with the assistance of donors, would have to replace the
US$ 44 million (Ushs 80 billion) in government revenue that would
be lost as a consequence’.

In another recorded instance, in August 2005, Museveni
stopped Makerere University, the biggest and oldest State
university, from increasing student fees, a move the university
claimed was necessary to enable it to run its operations on a basis
that would enable it to compete favourably with its private
competitors. In September 2005, after the cabinet had met and
approved a plan to levy television tax and a South African company
had been contracted to implement the plans, the president reversed
the decision without reference to cabinet. Prior to running for the
presidency in 2005/2006, he went about abolishing and suspending
some forms of taxation without reference to patliament or
cabinet—as had been the case with the creation of new districts—
and in the process jeopardising revenue collection and raising the
cost of public administration for a country that depends on donors
for financing 48% of its budget.

In these cases of interference in the working of government
bodies, President Museveni hid behind populist arguments such as
the need to attract foreign investment and the desire to protect ‘my
people’ from, for example, ‘unfair taxation’.

2. WAR, STATE SECURITY AND HUMAN RIGHTS
ABUSE

Once lauded for its respect for human rights, the Museveni
government’s record on human rights is now at best mixed.
Increasingly common instances of arrest, incarceration and torture
by the police, the army and numerous security agencies of civilians,

10 The East Afrvcan, January 9-15 2006. Ugandan ministers to pay for own

travel’..
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some of them political opponents of the regime, on vartious
charges, including terrorism, are not restricted anymore to the war-
torn northern and north-eastern regions. The army is a central
institution in government in Uganda. War brought Museveni to
power 20 years ago and, since then, wars have been led on several
fronts, mostly in the northern and north-eastern region but also in
the Democratic Republic of Congo, by the Uganda People’s
Defence Forces (UPDF), the successor to the National Resistance
Army (NRA) which installed Museveni.

2.1. War-torn northern and north-eastern regions

Whilst many insurgent groups have arisen and been defeated
over the last 20 years, the Lords Resistance Army (LRA) has defied
determination by the UPDF and the government to defeat it
militarily, and remains a major menace to security in the north and
north-east of the country. 2005 ended with both the president (not
the government) and the army still committed to ending the
conflict through war. Attempts at peace negotiations encouraged by
the donor community and acquiesced to by the rebels ended in
failure once again, as they did in 1994. Sdll at the centre of the
negotiations was former minister for the pacification of the North,
Betty Bigombe, whose efforts in 1994 had ended in failure and
frustration.

Just as the negotiations seemed destined for success, the
president issued an ultimatum to the LRA to surrender (to gather in
a specific locatdon) while the talks continued, from where the
government would provide them with food, medical services, and
other requirements. Twenty years of war and mutual demonisadon
and recriminatdon, together with the mistrust created by the failure
of the 1994 talks, meant the LRA could not do as Museveni
directed and risk self-exposure to attack by government forces.

Predictably, the president’s ultimatum was rejected and the
talks failed. While the government continues with its past
pronouncements about the LRA being ‘finished’, the rebels
maintain a presence in the countryside where both civilians and
military personnel face constant risk of attack. While the frequency
and scale of attacks diminished considerably in 2005, the threat to
peace and stability in the country and to the general well-being of
the people of the north and north-east remain significant, as from
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time to time rebels are able to launch deadly attacks on civilian and
military targets.

The situation has been complicated somewhat by the
decision by the International criminal court (ICC). In its bid to have
them arrested and prosecuted for crimes against humanity, the
Court has placed a bounty on the heads of the LRA’s leadership.
These manoeuvres seem to have served only to harden the acticudes
of the rebel leadership who have vowed to fight on to the end. At
the close of 2005, the LRA was reported to be active in three
countries: Uganda, (parts of Southern) Sudan, and the Democratic
Republic of Congo.

In parts of the north and north-east, local media and national
as well as international human rights organisations report
widespread human rights abuses. For example, in March 2005 a
report by the US State Department accused the security forces of
gross human rights abuses, including recruitment of child soldiers
and illegal detention. In September, Human Rights Watch released
a scathing report implicating Uganda People’s Defence Forces
soldiers in atrocities against civilians in the north of the country.

2.2. The role of the military

The Uganda People’s Defence Forces (UPDF), behaves like
the party milida of Museveni’s National Resistance Movement,
paying allegiance to him as its leader, rather than to the State and
the national constitution!!. In addition to officers and men openly
castigating and sometimes assaulting opposition politicians—
including members of patliament—and their supporters, they
routinely make pronouncements in support of the president or the
regime!2,

11 This view was recently echoed by none other than the Head of Military

Intelligence, Col. Leopold Kyanda, who called the UPDF “the military arm of
the NRAM’. Interestingly, this particular officer was promoted by President
Museveni in October 2005, by then Commandant of the Presidential Guard
Brigade (PGB) from Lieutenant Colonel to Colonel and then deployed to
head the Chieftaincy of Military Intelligence (see The Weekdy Observer, 23-29
March 2006, ‘CMI campaigned for NRM).

12 See, for example, The Weokly Observer, 23-29 March 2006 ‘Kyanda’s
document: “The achievements of the NRM since 1986” in full’.
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The law bars soldiers and security officials from canvassing
support for any political party and speaking in public or publishing
anything politically controversial. Partisanship which is expressly
prohibited by the 1995 constitution!? and other legislation!4, is
exhibited by officers as high up in the ranks as the Chief of
Defence Forces who in late 2005 promised ‘terrible consequences’
to retired army officers turned opposition politicians, who ‘turn
against the Commander-in-Chief’15. This is the kind of conduct that
has created the impression in the public mind that whatever
happens at elections the army will support Museveni to hang on to
power illegally. In 2005 these fears were compounded by the army’s
decision, through its representatives in parliament, to support the
controversial motion to lift presidential term limits from the
constitution, and to ‘discipline’ one officer who abstained from
voting on June 28 and July 12. '

These controversial acts by members of the army came on
the heels of the arrest, incarceration and replacement of one of the
army MPs, Brigadier Henry Tumukunde. Convinced that it was
wrong for President Museveni to want to stay in power beyond the
two-term constitutional limit, the brigadier had, in a radio interview,
vowed to vote against the motion and criticised the president for
wanting to overstay in power. Brigadier Tumukunde’s conduct as
well as that of Colonel Fred Bogere who had abstained from
voting, confirmed rumours that, despite the impression promoted
by the army that it was united behind the incumbent, they,
including some of the President’s close confidantes!$, were divided
on this and other issues. The post-election period has further

13 Article 208 (2) states: “The Uganda People’s Defence Forces shall be non-partisan,
national in character, patriotic, professional, disciplined...”.

14 The Political Parties and Organisations Act 2005 (section 16).
15 Daily Monitor, 1 November 2005.

16 For example, Brigadier Tumukunde, a relative of Janet Museveni, the
president’s wife, is a former head of the Chieftaincy of Military Intelligence
(CMI) and Director-General of the Internal Security Organisation (ISO), both
key props of the regime, as well as commander of the army’s Fourth Division
which for many years has borne the brunt of fighting the LRA insurgency,
and has in the past played critical roles, overt and covert, in president
Museveni’s presidential campaigns, contrary to legislation that requires
serving military officers to be politically non-partisan.
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proved that all is not well within the military. Press reports suggest
that, despite attempts by the military top brass to keep the army
fully behind President Museveni, some personnel rebelled!”.

Besides use of the army to bolster its positions in patliament,
the regime has been adept at circumventing the law that outlaws
participation by serving soldiers in partisan politics. This has been
achieved via appointing senior (and still serving) army officers to
civilian positions as presidential advisors. In this postion, they claim
immunity from legislation barring them from expressing opinion
openly on controversial issues. Officers occupying such positions
routinely criticise and attack the opposition, claiming that, as
presidential advisors, they are mandated to speak on behalf of the
President!s.

2.3. Media freedom

Uganda scores 5 on the Freedom House Index for free and
democratic countries, and is characterised as ‘partly free’. In the
context of developments during 2005, the description cannot be
inaccurate. Both print and broadcast media enjoy a measure of
freedom. Newspapers generally publish freely and, particulatly in
the case of independent media, often carry reports and opinions
that are sharply critical of the regime and its main personalities. Of
the more than 100 radio stations in the counttry, the vast majority
are privately owned and on the whole broadcast without hindrance,
including exposing embarrassing corruption scandals.

From time to time, however, the government has used the
law (of sedition) to harass the media. On many occasions journalists
have been arraigned before court on charges of publishing false
news, or committing the crime of sedition. On other occasions

7 Sunday Monitor, 19 March 2006, “The army rigged for Museveni — soldier’.

18 An example is that of General David Tinyefuza, cutrently Senior Presidential
Advisor on security matters and coordinator of security agencies, who while
appearing on a political talk-show, Tonight with Andrew Mwenda on Kfm radio,
liberally engaged in attacking the record of the Uganda People’s Congress
while in power. The party is currently participating in presidential campaigns.
Asked by show host, Andrew Mwenda, whether he was allowed to engage in
partisan debates, he pointed that, as Presidential Advisor, he was (Tonight with
Andrew Mwenda, Monday, 9 January 2006).
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private radio stations have been closed, for short periods of time in
all cases, because of broadcasting reports pronounced by the army
or the government to constitute a threat to national security or
detrimental to the government’s image. Journalists have not been
spared the wrath of the army or powerful individuals offended by
their reporting and writing.

For example, in August 2005, following the death in a
Ugandan military helicopter accident of Dr John Garang of the
SPLM, the Daily Monitor and Weekly Observer newspapers published
stories about the circumstances surrounding it that angered
President Museveni. He threatened to ban the papers, claiming that
they were ‘compromising regional security’. On 11 August the
government shut down Kfm radio station, the Daily Monitor's sister
radio'?, and on 12 August, the paper’s political editor and Kfm Talk
Show host, Andrew Mwenda, was arrested, detained, and on 15
August, charged with sedition.

On 18 November police raided the Daily Monitor's offices
following production of posters soliciting for funds from the public
to finance the legal defence of opposition presidential candidate,
Dr. Kiiza Besigye, then in detention. The police suspected that the
posters had been printed by the Daily Monitor, an act which, even if
proved, would have broken no law. The police, however, argued
that it was against the law to fundraise without permission, a view .
contested by members of the legal fraternity. Although two people
were subsequently arrested for trying to pin up the posters in the
city, they were later released without charge. This and other forms
of harassment of the opposition point to the partisanship of yet
another security arm of the State and lack of respect for media
freedom.

3. CONTROL OVER STATE APPARATUS AND THE
ECONOMY

The growth of an authoritarian regime has brought about
major concerns in terms of service delivery by the State.

19 It stayed shut until 18 August.
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3.1. Corruption

Even though corruption is a generalised phenomenon
worldwide, it is made worse when political leaders are not held to
account and when the State apparatus is controlled by
unaccountable leaders. Positions of power might be used as sources
of private wealth accumulation as well as of political financing. In
the case of Uganda, as might be the case elsewhere, a small group
of powerful people control many aspects of the economy.
Fraudulent procurement is also a common resource for powerful
people. Given the involvement in corrupt practices of some of its
most powerful members, the State’s willingness to combat
malfeasance is being questioned.

There are, also, longstanding rumours that relatives, friends
and in-laws of individuals within the highest echelons of the
government are involved in vatious forms of financial impropriety.
Some of the evidence for these allegations came from the
International Court of Justice when it ruled that Uganda was guilty
of looting and plundering the Democratic Republic of Congo
following the illegal occupation by the UPDF of its eastern regions,
allegedly to fight insurgents hiding there.

Among individuals accused of taking part in the looting were
senior military and civilian officials and their relatives. Indeed, the
government’s apparent lack of will to fight corruption is often
attributed to the existence of a corrupt inner circle of untouchable
relatives, friends and in-laws of senior politicians and military
officets. That this circle is not imaginaty was confirmed by the Vice
President, Professor Gilbert Bukenya, when on 22 May he
expressed worry about ‘a mafia clique’ within government, which
was undermining his authority, although later on, following a
meeting with the president and senior political figures rumoured to
constitute the said mafia, he retracted the on-the-record statement
he had made to a journalist. The statement however, confirmed
what had long been the subject of innuendo and gossip within elite
circles.

As in past years, there were many reports of corruption,
misappropriation and theft of public funds and assets throughout
the government, especially in the ministries of health and defence in
2005. The Ministry of Defence was rocked by a scandal involving
the loss of millions of dollars in a scam perpetrated by senior army
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officers who claimed and pocketed the salaries of dead soldiers and
those who had deserted or were missing in action. The scandal
exploded in the wake of others in recent years, which have resulted
in the loss of millions of dollars through fraudulent procurement
deals in which top military and civilian officials have been
implicated. During the dying months of the year, the Ministry of
Health was caught up in a corruption scandal involving

mismanagement and misappropriation of financial grants from the
Global Fund for HIV/AIDS, malaria and tuberculosis.

As far back as June 2005, AIDS activists had made
allegations about funds intended for anti-HIV/AIDS, malaria and
tuberculosis activities being diverted to activities connected with
the President’s push for lifting term limits and informal campaign
for a the third term in office. The activists had gone on and
petitioned parliament. In August, citing mismanagement?, the
Global Fund suspended its funding to the government. The
government responded by appointing a Commission of Inquiry
headed by a High Court Judge. By the end of 2005, the
Commission was yet to conclude its work. Meanwhile the Fund
demanded that monies which had been misused be refunded. From
early on the Commission discovered far-reaching evidence of
malfeasance. Many of those implicated in wrong-doing have strong
connections to the ruling National Resistance Movement. Among
them were the Minister of Health and his three deputies as well as
organisations founded and at times headed by Members of
Parliament, Ministers and other public figures. Remarkably, the
government’s reaction to scandals of this kind has been to institute
commissions of inquiry that invariably end up without prosecutions
that might deter similar misconduct in the future.

This is a curious occurrence given that over the last 20 years
the government has created organs and instituted mechanisms to
fight corruption. They, nonetheless, are widely believed to be for
public relations purposes, designed to prove to increasingly critical
donors and a once credulous public that something is being done,
well as there is neither the commitment nor the political will to

20 The suspension was lifted early November after the Fund and the
government had reached an understanding concerning the manner in which
funds were to be managed in future.
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fight corruption. In the rare event that individuals accused of graft
are prosecuted and found culpable, punishment is the exception
rather than the rule. As if to prove its unwillingness to act against
corrupt officials, the government usually leaves its officials, civilian
and military, who are accused of malfeasance in their positions and,
from time to time, promotes them. The view that the government
condones and in a sense encourages corruption was compounded
by, among other things, the decision to pay sums of money to
Members of Parliament in an act widely interpreted as seeking to
influence voting to lift presidential term limits. More generally,
presidential campaigning has been viewed as diverting money from
service delivery. '

3.2. Service delivery

Corruption is widely seen as affecting service delivery by the
State. On the economic front, the State is seen as having to fight
several battles, not least because of its worrying population growth
rate. In spite of its poor political record, Uganda has officially
recorded impressive growth in human development. The UNDP’s
2005 Human Development Report showed that Uganda had risen
by two places (146 to 144) on the Human Development Index2!.
The Report attributes the progress to improvement in literacy
levels, and that in life expectancy from 43 years in 2000 to 45.7
years in 2004.

Universal primary education (UPE) remained both a flagship
policy of the NRM government as well as a great source of
controversy. While enrolment numbers grew from 2.5 in 1997
when it was introduced to 7.5 by end of 2005, the impact of the
policy on the quality of education overall and the benefit children
derive from it remain subjects of intense debate. Drop-out rates are
high, with large numbers of childten who do not drop out
completing primary school education without the ability to read and
write. In the midst of the debates about UPE, President Museveni,
in a bid seen as primarily intended to boost his electoral chances,
promised to introduce universal secondary education (USE). The

2L UNDP (2005). Human Develspment Report International cosperation at a crossroads:
Aid, trade and security in an unequal world. New York, United Nations
Development Programme.
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details of that policy and how it is to be implemented are still
unavailable, but already questions are being asked about how it will
be paid for, given that the government is weighed down by high
costs of public administration, low export earnings from poor
ptimary commodity prices, and the seeming determination by the
donor community to cut foreign assistance. Significantly, teachers’
salaries remain low, as does their morale.

As in the case of education, physical access to health facilities
has increased and remained high in 2005, with continued
construction of health facilities across the country. Nonetheless,
even here there is intense debate about the quality of services
offered especially in rural clinics. Press reports and academic
research suggest that, despite improvements in recent years, the
quality of services remains poor, with supplies, equipment and
personnel lacking in most of the facilities, especially in rural areas.
Lack of supplies and equipment is the outcome of inadequate
financial resources, while absence of personnel has to do with the
government’s continuing inability to pay a living wage to its
employees. The limited supplies are also routinely misused or stolen
by pootly-paid health workers, some of whom own private clinics
in the same localities where they work, and the inability of the
health ministry to provide adequate supervision of personnel and
inspection of facilities?2, The government’s reliance on foreign aid
in the health sector is threatened by the recent political turn of
events.

3.3. Suspension of foreign aid

Donors suspended aid?* over a number of issues: delays in
the implementation of the political transition timetable from
Movement to multiparty politics; the arrest of opposition leader
Kiiza Besigye and his arraignment before both civilian and military
courts on similar charges; interference by the military in judicial
matters; concerns about press freedom and freedom of association;

2 See, GOLOOBA-MUTEBI, F. (2005). ‘When Popular Participation Won’t
Improve Service Provision: Pritnary Health Care in Uganda’, Develgpment Poliey
Review, 23/2: 165-182.

23 In total donors withheld 73 million US dollars in aid (UK § 35, Sweden $§ 8,
Ireland § 4, Norway $ 4, Netherlands $ 7, and the World Bank § 15.
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and the huge rise in expenditure on public administration following
the political creation of 24 new districts and the removal of local
revenue sources such as graduated tax.

Meanwhile, following the withholding of 5 million sterling in
aid by the British government citing concerns about the country’s
political transition, Museveni went on to maintain that his
government had the ability to do without foreign aid. The
president’s pronouncements are based on the assumption that the
Uganda Revenue Authority, following far-reaching internal reforms
that have curtailed corruption and increased efficiency and
effectiveness in tax collection, can cover a significant part of the
gap left by withdrawn donor funding,

It is widely believed and indeed it was stated by Britain’s
Secretary for International Development in the case of his own
country, that donors might release the money withheld if the 2006
elections were conducted free of controversy and malpractice, the
results were seen to reflect the broad spectrum of public opinion,
and Uganda’s transition to democratic rule was placed on the right
footing again. If this were to happen, the impact of withholding
funds would only be short-term. If not, the impact on the
economy—inflation, exchange rates, interest rates, domestic savings
and private sector investment—is likely to be serious. By end of
2005, the cutback in aid had already led to a partial shutdown of
some government functions. In addition to ministers being told to
meet their official travel expenses, a ban had been imposed on trips
outside the country; government activities requiring the holding of
meetings outside ministry premises grounded; and an end put to the
purchase of stationery, with ministers being advised to use
electronic communication instead?*. Cutbacks in aid came alongside
rises in the cost of public administration referred to above, and a
large build-up in outstanding domestic arrears amounting to
US$ 263 million, 30% of the annual budget?s.

24 These measures were necessitated by the withdrawal of US$ 5.2 million from

the US$ 10.2 million discretionary budget of the 2005/06 national budget,
which had been allocated for fuel, transport and stationery.

35 The East African, 9-15 January, 2006, ‘Ugandan ministers to pay for own

travel’,
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Despite its poor political record, which led Uganda to drop
eight places (79 to 87) in the global competitiveness rankings in
2005, trade and investment registered tremendous success.
Investments in tourism and production and export of coffee, tea,
fish and horticultural products boosted the country’s export base.
To widen the market for its products and boost collective
bargaining in international organisations such as the WTO, Uganda
is pushing for East African integration2.

Conclusions

The year 2005 saw Uganda face the most sustained criticism
since president Museveni’s ascendancy to power. Criticism was
over the country’s troubled transition to multiparty rule; escalating
levels of cotruption throughout government; violation of human
rights in Congo and plundering of its assets; recruitment of child
soldiers; interference by the military in judicial matters; arrest,
incarceration (sometimes in un-gazetted ‘safe houses’) and torture
of political dissidents. Stung by the criticism and worried by the
effect it was having on its image abroad, the government swung
into action. It hired CNN to the tune of US$ 1 million to mount an
advertising campaign to spruce up its image. Later it was revealed
that the president’s son-in-law had made a large commission off the
deal, through TERP Consult, his Public Relations firm, in a
contract won allegedly through influence peddling. The once
internationally popular Museveni, in years past counted among the
continent’s ‘new breed’ of leaders, is now compared to old-style
despots such as Robert Mugabe of Zimbabwe and Mobutu Sese
Seko of former Zaire. At home, too, the image of freedom fighter
that he has cultivated for himself for so long has come into
question, not least from life-long associates and former comrades?’.
There is a feeling within sections of the population that Museveni is
planning to stay in power indefinitely, and that the objective can
only be achieved through reliance on the military which shows
signs of being loyal to him as an individual rather than to the State.

26 Sunday Vision, 26 March 2006, ‘On the Road to EA federation’.

27 See, for example, KATEGAYA, E.T. (2006). Impassioned for Freedom. Kampala,
Wavah Books Limited.
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On 29 September 2005, a new annual Failed States Index
compiled by the American Fund for Peace assigned Uganda 27
position among the most hapless nations facing ‘some risk of
collapse’. This would have been impossible to imagine 10 years
after Museveni ascended to power. By that time Uganda was being
feted as a successful story not only in the field of HIV/AIDS
control, but also in the political and economic arenas. In the
political sphere it had devised a ‘unique system’ of home-grown no-
party democracy with emphasis on grassroots participation. In the
economic sphere, it had embraced IMF structural adjustment
policies and been among its most successful implementers on the
African continent. Uganda was riding on a high. As 2005 closed
and 2006 started, Uganda seemed destined for an uncertain future
in which neither civil conflict nor continued but uneasy stability
could be completely ruled out.

Postscriptum

The 23 February 2006 elections, as many expected, seem to
have compounded already sharp political divisions. Before they
were held, a large portion of the population (51%) believed the
elections would not be free and fair?®, Museveni was eventually
declared the winner, by just over 59%, in a poll contested by the
opposition FDC whose candidate, retired colonel Kiiza Besigye,
came second with 37%. Cidng widespread malpractice in which it
accuses the Electoral Commission to have colluded, the FDC went
on to lodge a petition at the Supreme Coutt, seeking to have the
elections annulled.

28 The figure comes from an opinion survey conducted by a leading Kampala-

based research firm, Wilsken Agencies on behalf of the Dazly Monitor, between
December 16 and 19, 2005, soon after presidential candidates were
nominated and the Attorney General attempted to block Kiiza Besigye’s
nomination contrary to the law, and weeks after Museveni’s main challenger,
Dr. Kiiza Besigye, had been atrested and remanded (5 January 2006, Daily
Moniton).
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THE LEGACY OF ]J.K. NYERERE AND THE
TANZANIAN ELECTIONS OF
OCTOBER-DECEMBER 2005

by Marie-Aunde Fouéré

In present-day Tanzania, the first president of Tanzania,
Julius Kambarage Nyerere, is a major reference in political and
social life. Six years have passed since he died on 14 October 1999
but his memory is still very much alive. He is presented by
journalists as well as politicians as a national hero deprived of any
drawbacks, liberating the countty from colonial domination,
unifying the various peoples of Tanzania into a single nation and
promoting peace, justice and equality for all, without any religious,
ethnical or racial distinctions. Among the populatdon, the evocation
of his name is generally followed by laudatory comments on his
personality and the moral values he defended during his life.

This general consensus of opinions on J.K.Nyerere is
evident at the time of the annual commemoration of his death in
October. This commemoration constitutes a significant event in
Tanzanian political life during which the ‘founding father’ (Baba wa
Taifa in Swahili, literally ‘the father of the naton’) of the nation-
state of Tanzania is praised by the media and by politicians. In the
same vein, the presidential and parliamentary elections of October
and December 2005 proved that J.K. Nyerere was still part and
parcel of Tanzanian political life. The moral principles he advocated
during his life and his social and political achievements were
mobilized by politicians to assert the value of their political agenda.

This essay addresses the relation between the unchallenged
official memory of J.K. Nyerere and its use in the political sphere,
especially during the electoral campaign of October and December
2005. We will draw on a previous work unveiling the rhetorical
strategies upon which the production of an unequivocal legacy of
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J.K. Nyerere relies upon' to investigate the logics undetlying the
recurrent reference to his life and personality. The central
hypothesis is that the memory of Nyerere is mainly used by the
political party in power to legitimate its monopolistic position in the
political field and to attack opposition parties, whereby questioning
the relevance of multiparty democracy.

1. THE MEMORY OF JULIUS KAMBARAGE
NYERERE IN TANZANIA

1.1. J.K. Nyerere and Tanzania: a short biography

We cannot begin to underline the construction of
J.K. Nyerere’s legacy without first starting with a short review of his
biography?. Born in 1922 in Butiama, a village situated on the
eastern shore of Lake Victoria in North West Tanganyika, Nyerere
was the son of one of the leaders of an ethnic group called the
Zanaki. As he proved himself a good pupil at Primary School, he
was sent to Secondary School in Tabora Region in 1935 and then
went on to train as a teacher at Makerere University in Kampala
(Uganda). He became a member of the Tanganyika African
Association (TAA), a nationalist movement created in 1929 by
Tanzanian elite of townsmen and civil servants that assumed a
greater political role as Tanganyika moved closer to its
independence from British colonial rule.

After being a teacher for a couple of years, Nyerere was
granted a government scholarship to study history and political
economy for his Master of Arts at the University of Edinburgh in

Fouéré, M.A. (forthcoming). J.K. Nyerere entre mythe et histoire: analyse de
la production d’une culture politique nationale en postcolonie’.

We draw on a great deal of scholar works published on Nyerere’s life, mainly
ASSENSOH, AB. (1998). African Political 1.eadership: Jomo Kenyatta, Kwame
Nekrumah and  Julius K Nyerere. New York, Krieger Publishing Co.;
COULSON, A. (1979). African Socialism in practice : The Tanganian Experience.
Nottingham, Spokesman; DUGGAN, W.R. and CIVILLE, J.R. (1976).
Tanzania and Nyerere. A Study of Ujamaa and Nationhood. Maryknoll, Orbis
Books; LEGUM, C. and MMARI, G. (1995). Mwalimu: The Influence of Nyerere.
London, Africa World Press; MWENEGOHA, H.A.K. (1976). Mwalimu Julins
Nyerere. A Bio-bibliography. Dar es Salaam, Foundation Books; SMITH, W.E.
(1973). Nyerere of Tangania. London, Victor Gollanez.
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Scotland undl 1952. He then wrote his first essay entitled The Race
Problem in East Africa. On his return to Tanganyika, he taught in one
of Tanganyika's prestigious schools in the area of Dar es Salaam
and was getting involved in politics. In 1953, he was elected
president of TAA, which were soon converted into a political party
called the Tanganyika African National Union (TANU). But as the
colonial administration banned the participation of administration
workers into politics, he chose to quit his job in 1955 and dedicate
himself to the liberation movement.

TANU mission was to prepate Tanganyika for an
independence that would benefit all the Africans of the territory
without any ethnic discrimination. If Nyerere’s apparent moderate
political positions and call for racial parity were first approved by
the British Colonial Office, his claim for a genuine African
leadership—that was running counter to the supposedly multi-racial
but actually white-dominated rule promoted by British
Governors®>—caused his disgrace. TANU as well as Nyerere
himself were accused to be “fandamentally racialist and not nationalist’
by the British Governor Sir Edward Twining* Nevertheless, after
TANU launched a countrywide sensitization campaign in 1958 to
promote the independence of Tanganyika, it was granted a
sweeping victory in the country first elections in 1958-59. The
colonial power had no choice but support Nyerere, whose
moderate  positions were recognized by various British
administrators and observers. One year later, Nyerere was
nominated prime minister and formed his first ministry. Full
independence came in December 1961 and Nyerere was elected
President of Tanganyika in 1962. It is only after Nyerere negotiated
with the leaders of Zanzibar® and agreed to absorb them into a

3 In a speech delivered in 1957, Nyerere told the crowd that “In Tanganyika,
Government intended to rule on multi-racial lines, but this was a myth. Mulli-racialism
meant government for the good of Europeans and Indians and eventually onby for
Enropeans. There were only 3000 Eunrgpeans and settlers in Tanganyika, but they
intended to rule the country and exhorted all the inbabitants to live quietly together”, cited
in MADDOX, G.H. and GIBLIN, ].L. (2005). Irr Searvh of @ Nation. Histories of
Authority & Dissidence in Tanzania. Oxford, James Currey (p. 175).

4 Cited in MADDOX, G.H. and GIBLIN, J.L. (2005), i4id, p. 177.

5  The Union was made possible after Zanzibar Revolution of 1964 when
African leadership replaced the Arab ruling minority.
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Union Government that he became the first president of the
United Republic of Tanzania.

Starting from that period, Nyerere’s biography merges into
the building of Tanzania as an independent nation state. The
nationalist ideology formulated by Nyerere in his first book and at
the time of the liberation of the territory came into being in 1967
under the name of Arusha Declaration. This document proclaimed
Tanzania a socialist state in which all citizens, whatever their tribe,
religion or race, had equal rights. It also called for a new
programme of development depending neither on foreign capital
nor on industries but on a specific “African” socialism® resorting to
the collectivization of agriculture (villagisation programme) and the
creation of a vast state-owned sector. In various essays and
speeches’, Nyerere developed in great length his representations of
“traditional” African families as egalitarian and communal
organisations that tended to achieve both personal and collective
development®. He forged a term, #jamaa in Swahili, meaning
‘familyhood”, to designate this former African ethic of social living
that the newly-created state of Tanzania should strive for through
collectivisation of land and nationalisation of enterprises. The
educational system was conceived as a popular and non-elitist tool

6 “The objective of socialism in the United Republic of Tangania is to build a society in
which all members have equal rights and equal opportunities; in which all can live in peace
with their neighbours without suffering or imposing injustice, being excploited, or exploiting;
and in which all have a gradually increasing basic level of material welfare before any
individual lives in luscury” INYERERE, J.K. 1968: 340).

He published many books to mobilize citizens, explain his political choices,
assert his views or express his regrets and hopes. See Freedom and Unity, Ubnru
na Umgja. A Selection from Writings and Speeches 1952-1965 (1967); Uburu na
Ujamaa: Freedom and Socialism (1970); Freedom and development, Uburw na
Maendeleo, A Selection from Writings and Speeches 1968—1973 (1973); The Arusha
Dedlaration L'en Years I ater (1977).

For the development of a mythical representation of pre-colonial African
societies in Nyerere’s thoughts, see MUSHI, S.S. (1971). ‘Modernization by
traditionalization : Ujamaa Principles revisited’, Taammuki, 1 (2), March, 13-29
or MARTIN, D.-C. (1988). Tanganie, 1.invention d'une culture politigue. Paris,
Presses de la fondation des sciences de ’homme/Karthala.

Concerning the use of Swahili in the construction of the nation state, see
MARTIN, D.-C. (1988), ibid. or WHITELEY, W.H. (1969). Swabili. The Rise of
a National 1 anguage. London, Methuen.
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to build a self-reliant socialist society. Its main objective was to
transmit skills and knowledge regarding everyday activities in #jamaa
villages. According to Nyerere, African socialism was not a
Tanzanian-centred way of development. It implied a pan-africanist
vision of the continent whereby newly independent countries
would work hand in hand to fight against white minority
governments as in South Africa or against colonial influence in
general. In 1963, he participated actively in the creation of the
Organization of African Unity. Nyerere's government provided
refuge for several liberation movements, especially those having
socialist sympathies (e.g. Mozambique).

As Martin'0 argues, given their universal appeal, the moral
principles (equality, justice, unity, independence) publicly advocated
by the new president were easily adopted by the population. At the
end of the 1960s, Nyerere’s popularity was equal to Tanzanians’
expectations for a fair social and economic development!!. But the
discrepancy between the announcement about the respect of a set
of moral guidelines and the reality of the implementation of specific
policies led to a growing disillusion. Despite decent results in health
and education, violent relocations of farmers in #jamaa villages in
1973-75'2, administration arbitrariness and growing inequalities
between rural and urban life were irremediable proof of the failure
of Nyerere’s wjamaa programme in its ethical dimension. What is
more, the president’s manoeuvres towards the concentration of
power (Tanzania was declared a single-party state as soon as 196513,
civil associations were dependent on TANU and all dissident
opinions censored) showed that the socialist objective of “#he

10 MARTIN, D.-C. (1988), op. ait.

1 Except for many Asians (people originating from the whole Indian sub-
continent) who were scared of forthcoming large-scale nationalisations.

12 The use of violence runs counter to what was said by Nyerere in the Arusha
Declaration: “Ujamaa villages are intended to be socialist organizations created by the
Dpeaple, and governed by those who live and work in them. They cannot be created from
ontside, nor governed from outside. No one can be forced into an Ujamaa village, and no
official — at any level — can go and tell the members of an Ujamaa village what they
should do tagether (...)” NYERERE, J.K. 1973).

13 In 1977, TANU merged with the Afro-Shirazi Party (ASP) of Zanzibar to
form the Chama cha Mapinduzi (CCM)—the Party of the Revolution. This
new step strengthened the monopolistic position of the party.
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government of the peaple and by the people” was simply out of reach. As
Martin puts it, « c'est donc un Etat puissant qui a été érigé en Tanzanie, un
Etat anx ramifications administratives profondes, un Etat monopolisant le
controle de ['activité économique, un Etat qui, par la suite de ses relations
(syndicats, femmes, jeunes, parents d'élves, Anciens, coopératives jusqu'en
1975), détient également des moyens formidables d'encadrement et de contrainte
socianx4. »

It is said that Nyerere decided not to run for re-election in
1985 after the socialist programme was pilloried as a utopian if not
dangerous paradigm. There is no doubt that the pressures exerted
on Tanzania by international organisations such as the International
Monetary Fund and the World Bank to adopt Adjustment Plan have
played a significant role as well in the retirement of Nyerere!”. After
the election of Ali Hassan Mwinyi as president, Nyerere gradually
withdrew from active politics but his influence was still noticeable
in internal affairs'®. He took patt in the advent of a multiparty
democracy in Tanzania in 1992, first implemented in the general
1995 elections. In international affairs, he travelled across the
African continent as a mediator in civil wars (Burundi, 1996). He
was 77 years old when he died of leukaemia at St. Thomas hospital
in London on 14 October 1999.

“It is therefore a powerful state that was built in Tangania, a state baving deep
administrative ramifications, a state controlling the whole economic sphere, a state that, due
lo its symibiotic relations to the party itself, encompassing specialized organizations (trade
unions, wonien, youth, pupils’ parents, cooperatives up to 1975), also holds incredible
mieans of control and social constraint” (author’s translation), (MARTIN, D.-C.
1988, p. 111).

In 1986, one year after President Mwinyi was elected, the government opted
for adjustment plans.

17

He advocated multipartyism in 1990-92, held a speech about the importance
of the union between Zanzibar and the Mainland in 1995 and stated firmly
that he was in favour of the candidate Benjamin Mkapa during the internal
elections of the CCM candidate for the presidential elections of 1995.
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1.2. The ‘invention of J.K. Nyerere’

The expression ‘invention of Nyerere’ in present-day
Tanzania', refers to the fact that present-day representations of
Nyerere’s personality as well as of the values he defended during his
life and the political paths he followed are built upon the multi-
faceted historical reality into a single and idealized image. The gap is
huge between the complexity of the past and the simplification it
has undergone. Historical facts selected by joutnalists and
politicians to describe the first president and his wotrk are those
appealing to the population, that is to say all that refers to freedom,
unity, justice and equality for all. On the contrary, contradictory
facets of his personality and controversial aspects of his presidency
are glossed over or, if not, merely considered as anecdotic features.

In a previous analysis of the articles published during the
fifth commemoration of his death in October 1994, we provided
new insights into the construction of an uncontroversial memory of
the former president by unveiling the rhetorical strategies these
articles rest on. All these articles provide information on Nyerere’s
personal qualities as well as on his political activities and influence
in Tanzanian society. But a close examination of most of them
clearly indicates how biased they are. Titles usually give evidence of
the hagiographical approach adopted: “Nyerere: a buaman star that
twinkles since childbood”, “Let’s bonour | K Nyerere’, “Nyerere: a glimmer
of hope that left us in darkness?0. When looking closely at the content
of the articles, a full picture of the rhetorical strategies used by
journalists to praise the first president of Tanzania can be drawn.

First of all, it is noticeable that all the articles published at the .
time of the commemoration of his death focus more on the man
than on the politician. For example, Nyerere’s personal qualities are

19 We refer to HOBSBAWM, E.J. and RANGER, T.O. (1983). The Invention of
Tradition. Cambridge, Cambridge University Press or MUDIMBE, V.Y.
(1988). The Invention of Africa. Bloomington, Indiana University Press, and
(1994). The Idea of Africa, Bloomington, Indiana University Press. We want to
make it clear that present-day construction of the memory of Nyerere rests
on historical reality and millions of personal memories to propose an over-
simplified image of the man and the policies implemented.

20 Nipaske, 13 October 2004, Nyerere: Nyota ya utu iliyong’ara tangu utotony’;
Mtanzania, 14 October 2004, ‘Tumuenzi Mwalimu J.K Nyerere’; Majira, 14
October 2004, ‘Nyerere: Mwanga wa matumaini ulioacha kiza kinene,.
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dealt with in length. Drawing on his attitudes and choices of life
style, journalists show that simplicity, absence of ostentation,
honesty and generosity best describe his personality. The food he
liked, #gal?!, the way he used to dress or to talk?2, the places where
he used to live? are presented to the reader as illustration of these
qualities. For the author of the article ‘Mwalimu Nyerere: A simple
president who believed in Tanzanians?”, Nyerere’s nickname
Muwalimu, meaning ‘teacher’ in Kiswahili, accounts for his modesty
and his ideas of what a good leader should be: a man able to explain
things simply and clearly to people. In an article entitled “What gave
authority to Nyerere??>, the general opinion of the founding father
of Tanzania expressed by journalists is stated with an obvious
concision: “He was a simple man leaving a simple fif¢’. Similarly, the
moral values he promoted during his life are described in full detail.
‘Freedom’, ‘justice’, ‘unity’ or ‘equality’ are recurrent from one
article to the other. The first two terms refer to Nyerere’s
opposition to colonial rule and his major role in the independence
of the country. The notion of ‘unity’ appears when talking about
the construction of a country composed of more than a hundred
ethnic groups into a steady nation state. Thus, as the article entitled
‘Mwalimu miscalculations, mistakes of a pathfinder’ puts it, “using
bis charisma, [Nyerere] glued the whole nation into a steadfast unity that even
today, still stands firm?™’. As for ‘equality’, it clearly hints at the
socialist program the president developed for Tanzanian society.
The Arusha Declaration of 1967 promised to build a society where
“there won’t be any employers having a rest while the others get hurt in working

2V Ugali is a thick porridge-paste made of maize flour that comes with cooked

vegetables, beans or meat.

22 Different periods of dressing can be picked out (Nkrumah’s khaki suit,

communist Chou-En-Lai vest, safari costume) but they share the common
features of simplicity and absence of ostentation.

23 He used to live in a modest house built in the area of Masaki instead of

spending his time in the huge and beautiful presidential palace situated by the
Indian Ocean.

2% The Guardian, 14 October 2004,
25 Ibid.

27 The Guardian, op. cit.
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in the field or in the factory?®”. But if journalists present these four main
values in their relation to politics, they considered them a
transposition of Nyerere’s personality into the social, political and
economic sphere: socialism is said to be the material form taken by
his thirst for equality, unity and justice. This emphasis on the
personality of the former president of Tanzania rather than on his
political life turns him into a close friend or even a relative,

A second point to stress is that the construction of an
uncontroversial and uncritical image of Nyerere does not stop with
the repetitive praise of his qualities and achievements. It also resorts
to emotions and faith. On reading articles published at the time of
the fifth commemoration of Nyerere’s death, it is striking to see
that predestination is presented as the hiding force governing the
former president’s life. Journalists seem to search for events
occurring during his childhood that could be interpreted as ‘signs’
of his future career: as he was a good-tempered child, he was ready
for his stressful position as the country leader ; his hard-working
attitude related to socialist policies whose implementation had to
rely on a communal but steady work ; and his presumed innate
generosity was the sign of his future personal involvement as a
leader and his adoption of socialist ideas aiming at equality and
justice for all. School is compared to an initiation rite successfully
overcome to enter the age of wisdom. As for Nyerere’s decision to
stop working as a teacher and instead get involved in the liberation
movement, it is regarded as a turning point in his life, a kind of
symbolical ‘rebirth’ into the field of politics. As Memel-Foté3!
shows in his comparative analysis of the construction of the
founding fathers of post-independence African countries, the
emphasis on predestination, initiation and symbolical rebirth

28 Magjira, 14 October 2004, “Hakutaknwa na mabwana wanackaa huku wengine
wakiumia kwa knfanya kagg katika mashamba au viwandant”’.

30 In Kiswahili, ndugs (a relative) was the official term used to translate the
socialist appellation of ‘comrade’.

31 See MEMEL-FOTE, H. (1991). ‘Des ancétres fondateurs aux Péres de la
nation. Introduction 4 une anthropologie de la démocratie’. Cabiers d’Etudes
Africaines 123 (XXXI-3).
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constitutes a recurrent rhetorical strategy in the process of
legitimizing a national leader. In Tanzania, this process is completed
by the reference to the educational level Nyerere had reached.
Being not only a teacher but #¢ teacher, his intelligence combined
to his knowledge are presented as personal features that complete
his predestinated life. Nyerere’s own insistence to be officially
called ‘Mwalim# | instead of ‘Mbeshimiwa Rais (Honotable President)
ot ‘Mtuknfu Rais (His Excellency the President) clearly indicates his
awareness of the symbolical impact of his profession. But if
Nyerere epitomizes wisdom, it has to be noticed that the insistence
of the media on predestination turns him into something more than
just a wise old man. The recurrent use of the image of light
(“Nyerere, a human star that twinkles since childhood’, *“Nyerere: a glinmer
of hope that left us in darkness”, “he was like the torch that was directing [the]
lves [of Tanzanians] in an unified manner’?), the suggestion that
Nyerere was able to fotesee the future of the nation and that his
words could prevent the worst to happen (“he wonld foresee dangers
lLke divisions among Tanzanians. He would speak against it with such strong
words and the dangers would melt away”y ot the sacrifice of his personal
life to the nation are evidence that the founding father of Tanzania
is implicitly compared to a divine guide. If not God as such, he is
not far from being a prophet® or a saint®*. Being an object of
veneration, Nyerere would therefore be out of reach of the search
for historical reality.

What also appears cleatly is that journalists play on people’s
emotions. Newspapers abounded with photographs of crowds in

32 The torch (mmwenge in Swahili) is a very strong political symbol in Tanzania. It

was lighted at the time of independence (#bur#) and has been carried by
groups of young Tanzanians all around the country. It is supposed to bring
light and hope to the people of Tanzania, MBISE, 1. (1989). ‘L’invention des
symboles d’une éthique nationale’, in D.-C. MARTIN and H. BATIBO (ed),
Tanzanie. 1.'Ujamaa face aux réalités. Paris, FEditions Recherche sur les
Civilisations.
33 The first year of the commemoration of Nyerere’s death in 2000, an article
published in The Guardian made a comparison between Nyerere’s and Moses’
lives (The Guardian, 24 October 2000, ‘Mwalimu Nyerere was Tanzanians’
Moses’).

At the end of this article, we will provide an insight into current attempts to
equate Nyerere with a saint.

34
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tears and reports of a great sorrow after Nyerere’s body was sent
back to the village of Butiama for national funerals. If the reality of
a deep and reverent sadness cannot be denied, it is striking to see
that, at the time of the annual commemoration of his death, the
media recall with a clear tendency to exaggeration the wide-spread
outburst of emotions sutrounding the burial of Nyerere. Sorrow
then becomes the expression of an intense communion that
encompasses Tanzanian society as a whole, whatever people’s
ethnic, racial, religious or generational characteristics. In other
words, Tanzanian society is depicted as a coherent unity without
any divisions, disagreements or contradictions3s. In emphasising the
intensity of past feelings, the media persuade people to live the
annual commemoration as an emotional rather than a historical
event. Even the reference to speeches pronounced by numerous
heads of state at the time of the national funerals or a couple of
days after serves an emotion-related commemoration. Indeed,
phrases and expressions selected are those that stress Nyerere’s
qualities and political achievements: he was a “herv”, a “great man”,
an “example to follow”, a “child of Africd’, “our father”; “without him, we
would be far below”, “he taught us that the quality of a leader has nothing to
do with the number of Mercedes Beng he owns”, ““he insisted that what counts
is to provide education, drinking water and reliable health services to people®”.
Given that the selection of past events and narratives referring to
emotions and veneration generates an endless reproduction of
sorrow, it leaves very little room to a critical analysis of the role
played by the former president in the process of Tanzanian nation-
building. The use of reason and understanding of political issues are
discarded in order to have sentiments and faith prevail.

35 Mtanzania, 14 October 2004 “Haukuwa msiba wa familia ya Nyerere, hankuwa
msiba wa Wakatoliks, hankuwa wa Waganaki, baukuwa msiba wa Chama cha
Mapinduzg, bankuwa wa serikali ya CCM, nlikuwa ni msiba wa Watanzania wote”,
(“It was not the funeral of Nyerere’s family alone, it was not the funeral of
the Catholics, it was not that of the Wazanaki [Nyerere’s ethnic group], it was
not the funeral of the Chama Cha Mapinduzi, it was not that of the
government of CCM, it was the funeral of all Tanzanians”).

36 Mtangania, op. at.; Majira, 14 October 2004,

38 TRIPP, AM. (1997). Changing the Rules: the politics of liberakization and the urban
informal econompy in Tanzania. Betkeley, University of California Press.
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1.3. The production of a “national culture” in present-day
Tanzania

In 1986 agreements with the International Monetary Fund
and the Wortld Bank were achieved and the transformation of the
state-controlled economy into a market economy was started. This
radical shift from the #amaa socialist era (1964—1985) gave way to
new social values, such as free enterprise and competition, and
made it possible for foreign firms to establish freely in Tanzania.
The adoption of multipartyism in 1992 put an end to the monopoly
of the single party and allowed alternative voices to be heard. Since
these changes, the social and economic situation of Tanzania has
deeply changed. If the introduction of a market economy
contributed to the improvement of living conditions, the gap
between the rich and the poor increased and private accumulation
of wealth is now a general trend among the urban elite’. In other
words, the mechanisms that worked to maintain a relative equality
within the population in the socialist era, which was one of
Nyerere’s achievements®, have disappeated. The new visibility of
wealth, often perceived as illegal, and the feeling that the majority
of the population is left aside are factors of increasing social
tensions*,

In this new context where the unity of the country is
jeopardized, the logics underlying the incessant call for Nyerere’s
legacy become evident. Turning back to the post-independence
process of nation-building, the references to past objectives of
peace and social justice through the promotion of an idealised
image of the personality and the political leadership of the first
president of the country serve the objectives of preventing the
development of divisions and conflicts*!. The never-ending process
of building the nation as an “imagined community”*2, that is to say a
collection of individuals who share common values and a common

3 Accumulation existed during the socialist period but was limited by several
laws and the poor state of the national economy (MARTIN, D.-C., gp.cit.)

40 HIRSCHLER, K. (2004). Tanzania in Transition — violent conflicts as a result of
political and econonmiic reform (Internet document).

41 RENAN, E. (1997). Qu'est-ce gu’une nation? Paris, Mill et Une Nuit [1882].

42 ANDERSON, B. (1983). Imagined Communities. Reflections on the Origin and
Spread of Nationalism. London, Verso.
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history, is at the core of the production of an official memory of
Nyerere. The annual commemoration of his death works as a ritual
of reiteration in which all that can bind people together is
asserted®. But if the reproduction of this national myth aims to
build a wide-spread national culture, it is also used for personal and
political purposes. The following pages propose an insight in
politicians’ assertions that they can prove to be the heirs of
Nyerere’s principles. They also highlight the strategies of the party
in power to disqualify opposition parties.

2. NYERERE IN THE OCTOBER-NOVEMBER 2005
TANZANIAN ELECTIONS

Whereas the annual commemoration of the death of Nyerere
made it possible to unveil the process of idealisation of the first
president of Tanzania, the presidential and parliamentary electoral
campaign that started at the end of August 2005 gives a good
opportunity to investigate the political strategies underlying the
recutrent reference to the univocal legacy of Nyerere’s values and
achievements in present-day Tanzania.

2.1. A brief review of the 2005 elections

At the end of the year 2005, the third multiparty presidential
and patliamentary elections took place in Tanzania. Originally
scheduled to be held on 30 October 2005 both in the archipelago
of Zanzibar and in Tanzania Mainland*, the elections were delayed
following the death of Jumbe Rajab Jumbe, the running mate of the
presidential aspirant of one opposition party, called Chama cha

43 1In this endless process of nation building, dissident memories of Nyerere’s
presidency are simply dismissed. For example, the Asian point of view on the
policies implemented during the socialist era is passed over in silence. Even
scholar works dedicated to historical veracity of the socialist period are
completely ignored by politicians and the media (FOUERE, forthcoming).

4 The United Republic of Tanzania is composed of the archipelago of Zanzibar
(with the two main islands of Unguja and Pemba) and the ex-Tanganyika
territory, commonly referred today as the Mainland.
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Demokrasia na Maendeleo (CHADEMA®%). If the elections were
maintained in Zanzibar, they were postponed until 14 December
on the Mainland so that CHADEMA could designate a new
running mate. The electoral campaign that had started on
21 August therefore lasted one and a half month more than first
planned.

Since the introduction of pluralism in Tanzania in 1992, the
former single party tenamed Chama cha Mapindazz (CCM) in 1977
have won landslide victories against opposition parties. The CCM
presidential candidate Benjamin Mkapa was credited of 61.8% votes
in 1995 and 71.7% in 2000 while in parliamentary elections CCM
got respectively 163 seats out of 183 and 199 out of 213. As for the
year 2005, it was a resounding victory for the CCM candidate
Jakaya Mrisho Kikwete (80.25% votes) as well as for CCM
Members of Parliament who swept to victory with 206 seats out of
2324,

On the one hand, the strength of the control on voters by
the single party in power since independence, the large amount of
financial supports given to its candidates allowing practices of petty
corruption?’ (consisting in ptesents to voters, from t-shirts and

45 Chama cha Demokrasia na Maendeleo means the ‘Party for Democracy and
Progress’. Its presidential candidate was Freeman Aikaeli Mbowe. He
represented Hai constituency in Kilimanjaro region in the previous
Parliament. He is a businessperson and holds a diploma in education from the
University of Dar es Salaam.

46 The Tanzanian Parliament is composed of a majority of elected Members of

Parliament (232 in 2005), 5 Members of the House of Representatives of
Zanzibar, 1 Attorney General ex-gfficio, 10 Presidential Appointees (only 6
have been designated, all of them being CCM politicians) and 75 Special
Women Seats (these seats were created to implement the “Declaration on
Gender Development” of the Southern African Development Community or
SADC, requiring 30% of women in Parliament). This makes a total of 323
MPs in the 2005 Parliament.

In 1995, the Election Act was modified to allow fekrma, ‘traditional
hospitality’. In practice, it means that “corruption is slowly being given a respectful
definition” MAUPEU, H. (2001). ‘Comment apprivoiser le multipartisme ? Les
élections de I'an 2000 en Tanzanie continentale’., in H. MAUPEU (dir),
1. Afrigue  Orientale, Annuaire 2001. Paris, L’Harmattan (p.88, citing a
journalist).
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kbanga*® to bikes, cars or even money), musical propaganda and
payment of party agitators during political meetings, patronage
practices and occasional use of violence*’ account for voters loyalty
to CCM. On the other hand, the multiplication of opposition
parties®, the absence of any alternative clear-cut political agenda,
the lack of public visibility and financial means as well as the
evident opportunist attitude of some of the opposition leaders
seeking fame and money obviously participate in a general bad
opinion of opposition parties. According to a majority of citizens,
the only credible party is the Civic United Front (CUF). His
mainland leader, Prof. Ibrahim Lipumba, who stood as the CUF
candidate in the 1995 and 2000 elections, is seen as a trustworthy
and competent politician—he holds a PhD in Economics from
Stanford University in the United States and served as Economic
Reform Adviser (1991-1993) to President Ali Hassan Mwinyis!, But
the party reputation suffers from its originally strong implantation
in the islands of Zanzibar, making it a Muslim and isles-oriented
party in the eyes of many voters of the Mainland. What is more,
incessant accusations and critics of CCM members, if sometimes
well founded, are often perceived to be mere slandering, thus
participating in its reputation of a violent and anti-democratic party.

2.2. Personal search for legitimacy

In the political sphere, attitudes and words of consideration,
admiration or even veneration for the first president of Tanzania
frequently turn out to be mere strategies devoted to legitimize

48 Khanga are pieces of printed cotton cloth that women wrap around their waist
and their shoulders.

49 In the first multiparty elections of 1995, the main organization for the
observation of voting procedures, TEMCO, declared that on the Mainland
the elections were “not fair’ after violent acts on sympathizers of opposition
parties by the Police. It was worse in Zanzibar where TEMCO spoke of “«
sad story of aborted elections” (MAUPEU, H. 2001: 75-76). In the 2005 elections,
similar troubles were denounced in Zanzibar.

50 For the 2005 elections, 18 political parties were registered. Among them, 10
parties put up a candidate for the presidential elections.

51 Ibrahim Lipumba is also a professor in economics (Dar es Salaam University,
1989-1996) and a researcher. He has advised several African countries on
economic policy.
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politicians’ abilities and programmes. The following examples
illustrate legitimizing tactics adopted by presidential and
parliamentary candidates in the 2005 general elections.

The CCM politician and ex-minister of Water, Energy and
Minerals (1990) Finances (1994), Foreign Affairs and International
Cooperation (2000) as well as ex-deputy of Chalinze district in
Coast Region, Jakaya Mrisho Kikwete did not wait for the official
launch of the electoral campaign at the end of August 2005 to
engage in the promotion of his candidacy. Even before he was
elected as the presidential CCM candidate for the coming elections,
his increasing visibility in the media was evident. In May 2005, his
meeting with the widow of the late Nyerere, Maria Nyerere,
constituted a turning point in his personal campaign. Even if the
actual content of the meeting was not released to the media, what
has been abundantly recounted and discussed was Nyerere’s widow
giving present of a Bible to Kikwete. The event was first praised as
a deferent way to pay tribute to the first president of the Republic
of Tanzania, for the visit of Kikwete to Nyerere’s widow implicitly
meant that he was keen to follow in his footsteps. But being a
Muslim, Kikwete was also much applauded for building bridges
between Islam and Christianity, thus showing that different
confessions can leave together in peace. Doing so, he was again
proving himself the heir of Nyerere’s principles. Last but not least,
meeting Maria Nyerere had a special significance for a man who did
not have such good relations with the former president. In
Tanzania, everybody remembers that during the presidential
elections of 1995, Nyerere had openly declared that he did not
approve the candidacy of Kikwete, preferring to give his support to
Benjamin Mkapa. Therefore, to pay a visit to the family of Nyerere,
officially presented as a matter of common courtesy, turned out to
be a powerful strategy in legitimizing the pretension of the
presidential aspirant to be the new head of State. On May 13, a
made-up article published in the form of a letter and entitled ‘Letter
from paradise: Julius Nyerere writes to Jakaya Kikwete?” showed

52 The Guardian, 13 May 2005.

5% Nipashe, 5 October 2005, “Wanaokuja kuomba dua kaburini (...) wanafanmya hivyo
styo miaalum kwa ajili ya kumnengs. Wanavuta ushawishi wa kisiasa il wapate faida a
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that some members of the media were deeply convinced or keen to
persuade their readers of Kikwete’s filial sentiment. Indeed, in this
made-up letter, Nyerere indifferently calls Kikwete “dear Jakaya”,
“young man” and three times “my son”” while he is given advice about
political tactics and moral concerns. At one point, Nyerere is made
to say that: “If I were still living there, I would have supported you simply
becanuse your age now allows you to be president. In fact you are the best
candidate of your party”, and then “You know I never bad grudges against
yox’. The letter therefore hints at the past contentions existing
between the two men to better defuse them. The result is that
Kikwete fully appears as the direct moral descendant of the
founding father of Tanzania.

A second event related to Nyerere’s legacy gave rise to a
couple of comments in the press. The last weeks of the electoral
campaign, many politicians turned up in the village of Butiama to
visit the grave of the late president. Their official purpose was to
come and meditate at his grave. Some journalists caustically noted
that the respect for Nyerere so suddenly displayed during the
electoral campaign was not strong enough to make politicians go all
the way from Dar es Salaam, where they all live, to the shores of
Lake Victoria on no specific occasions. What is more, the real
objective of the visit was difficult to hide: politicians were simply in
search of political legitimacy. As one journalist puts it: “zhose who
come to pray at Nyerere’s grave (...) don’t do it only to show respect. They
draw on political persuasion to get greater political benefit®’. And this
presumed respect was considered all the more shocking that
political agendas of 2005 presidential and parliamentary candidates
and Nyerere’s past policies are completely opposed. After noting
the hypocritical promises of one politician who declared that people
would be the owners of the benefit made on agriculture and mining
in Kilimanjaro region, the journalist questioned the process by
which an MP is brought to show reverence for a man whose
memoty is ignored evetry time a new law towards the liberalisation

kisiasa”, “Dua kwenye kaburi la Nyerere wakati huu kuna maana gani ?” (“What
does it mean to meditate at Nyerere’s grave at that time [of elections]?”.

56 The Guardian, 3 February 2006, ‘Nyerere shouldn’t be declared a saint’.
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of the economy is passed. Let’s note that CCM candidate Jakaya
Kikwete was one of the politicians who paid a visit to Nyerete’s
grave at the end of September 2005.

It is worth bringing to light that paying homage to Nyerere at
the same place where he was buried heavily draw on the quasi-
divine status he was granted by politicians and by most of the
media, as we have seen before in this paper. We do not mean here
that politicians believe in the fact that Nyerere could realize their
wishes, but that meditating at his grave reinforces the idealized and
even mythical image most people have of Nyerere today as well as
it gives room for speculation about the true nature of the old man’s
powers. It is evident that the process of canonisation of Nyerere
recently undertaken by the Catholic Church of Tanzania that has
been given approval by the Vatican mid-January 2006 gives credit
to the superhuman nature of Nyerere. Of course, the question of
sainthood is hotly debated in Tanzania today. Many people asserted
that the evidence of human qualities and involvement in the
amelioration of living conditions through the fight against
colonialism and for equality and justice is not sufficient to make a
saint of Nyerere. Some journalists even jumped on the occasion to
attack Nyerere, saying explicitly that his personal qualities might not
have been as honourable as usually depicted (“There is nothing special
in Nyerere’s life to admire or emulate’, “Nyerere had no heroic virtue or
extraordinary spiritual life at alF®”). Nevertheless, the positive answer
of the Vatican substantiates the claims of the Tanzanian clergy that
Nyerere stands apart from the rest of humanity. Such a religious
stand, that strengthens the national cult of the first president of
Tanzania, can easily be exploited by politicians. From now on,
political legitimacy may be gained by pretending to act in keeping
with the way showed by a man who, far from being only a clever
and inspired politician, had strong connections with the divine
world. In a country where it is inconceivable that people could not
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be affiliated to any religion, this powerful argument may prove to
be effective.

2.3. The Mbowe vs CCM controversy: who is the guardian
of Nyerere?

From October to December 2005, a controversy emerged
between CCM and opposition parties, especially CHADEMA, over
the use of the memory of Nyerere. During campaign meetings and
rallies, the presidential aspirant on the CHADEMA ticket, Freeman
Aikaeli Mbowe, had reasserted his past close relations with the
former president Nyerere. What is more, he would mention that
CCM “died with Nyerere’, meaning that the spirit of socialism and the
values of social justice and equality had deserted the party. What
remained was a party that gathered people with the sole aim “#o
exploit the wealth of their country to get rich while the rest of the population was
stuck in abject poverty’?®”. He even did not hesitate to explicitly
attribute these changes to the former president Benjamin Mkapa.

Had these claims not become a matter of public debate—be
they wrong or not—they would have proved to be another
petsonal search for political legitimacy comparable to that of many
presidential candidates, as seen above. But Mbowe’s repeated
claims seem to have deeply annoyed CCM members. The Chief
CCM Campaign Strategist for the 2005 elections and current Chief
Political Advisor to President, Kingunge Ngombale-Mwiru, turned
away Mbowe’s pretensions to be a good friend of Nyerere, simply
saying he was lying. He declared that although Mbowe had known

59 Taifa Letu, 5 September 2005, ‘CCM hapo, ilikufa na Nyerere — Mbowe’,
(“Today’s CCM died with Nyerere’): “CCM élishagikwa na Nyerere, CCM iliygpo
bivi sasa ni genge la watn wanaokitumia chama hicho kujineemesha kwa kuunyonya
wajiri wa nchi, bukn wananchi wakigdi kngama kwenye tope la umaskini wa
kutupwa’.

51



I’AFRIQUE ORIENTALE . ANNUAIRE 2005

Nyerere, like in fact any ex-CCM politician in Tanzania®, it does
not allow him to pretend that he had created stronger ties with him
than people who worked with him directly®!. He went on saying
that presidential and parliamentary candidates of the opposition,
among them Mbowe, were using Nyerere’s name as a means of
endearing themselves to the electorate, “althongh their calibre and
integrity [were] nowhere near Mwalimu's$?”. As a counter-example, he
mentioned that he personally used to be a close confident of
Mwalimu Nyerere but “never used his name for selfish political reasons”.
He then added that the CCM’s presidential candidate, Jakaya
Kikwete, who was the only person entitled to mention Nyerere in
his campaigns because he used to be close to Tanzania’s founding
father in addition to being appointed by the ruling party, had “never
used Mwalimu Nyerere's name to earn cheap publicity”. Some journalists
took part in the debate, saying that incessant recriminations at CCM
past and present policies were not acceptable from a man who used
to be a CCM member and would not have become the politician he
was now had he not got trained and gained experience within

CCM$3,

The reply to Ngombale-Mwiru came from the CHADEMA
spokesman, Mwisiga Baregu, a political scientist from Dar es
Salaam University, who stated that Nyerere was neither personal
property not the property of any political party®4. Consequently,
there should be no monopoly on the use of the values and
principles he defended during his life. It tutns out clearly that the
issue lying at the core of the Mbowe versus CCM controversy resolves

60 As Tanzania was a single-party country until 1992, politicians had no choice

but to be members of CCM. Only members entered in politics after the
abolition of the single-party system are not a product of CCM.

61 Mgjira, 2 December 2005, ‘Kingunge awajia juu va akina Mbowe’, (Kingunge

returns to the suggestions of Mbowe and company): “S7 vema wakatumia jina la
Muwalimn il kuingia madarakani kwa knwa si wanafunt wa Mwalimn na wala
hawakunfanya kazi na Mwalimi’.

62 The Guardian, 2 December 2005, ‘Don’t misuse Mwalimu’s name, opposition

warned’.

63 Majira, 20 October 2005, ‘Mbowe amuenzi kwa chuki’, (Mbowe honours him
with despise’).

64

Majira, 5 December 2005, ‘CCM yaonywa Mwalimu Nyerere si mali ya mtw’,
(‘CCM warns that Mwalimu Nyerere is not personal property”).
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around the question: Who can claim to be the guardian of Nyerere? As far
as the CCM main direction is concerned, there is no doubt that
Nyerere being the man who created TANU, led the country to
independence and ruled it until 1985, he is first and foremost the
property of the party. On the contrary, what opposition parties
claim is that Nyerere is more than just the member of a political
party. He is a national figure, property of the nation, and of all
citizens. But it is striking to see that in such a debate, CCM is the
most contradictory party. As we have seen above, the construction
of an official memory of the former president that gets rid of
controversial aspects of his personality and his presidency to bring
to light only consensual values and positive political achievements
is part of a good deal of strategies used by CCM to promote
national unity. But when the instrument CCM politicians strove to
create turns against them, the latter are bound to diffuse the
situation in asserting the superiority of their legitimacy to honour
the memory of Nyerere. As the now retired president Benjamin
Mkapa made it clear in supporting his party in the 2005 elections,
“no one can claim to respect Nyerere more than Chama Cha Mapinduggs>”.

2.4. Multipartyism in Tanzania

In the official memory advertised by politicians and the
media, Nyerere epitomizes the values of justice, unity and equality.
It is therefore not surprising to see that during the 2005 elections,
CCM politicians who consider themselves as the official
depositaries of the first president of Tanzania made abundant
references to him in order to promote a peaceful electoral climate.
For example, mid-October, President Benjamin Mkapa hold a
speech where he insisted on the necessity to preserve peace and
unity with words he had been repeating on and on in various
places: having peaceful elections “will be the best way to honour our
Jather of the nation, who always advocated for national unity, love and
brotherhood. As we are about to go to polls, let’s show our true honour and
respect to our dear father of the nation by exercising pacific competitions””.

65 Mtangania, 21 October 2005, ‘Mkapa awashambulia wapinzani’; ‘Hakuna
anayeweza kusema anamuenzi Baba wa Taifa kuliko Chama Cha Mapinduzi’.

7 Daily Nation, 14 October 2005, “Tanzania remembers Nyerere’.
69 T'he Guardian, 20 October 2005, “Tanzanians will always be peaceful’.
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What is worth emphasizing here is the sentence that followed,
when he added that people must “bold up under the strong foundations of
multiparty politics that he [Nyerere| had laid’. In other words, the
president called for the respect of the rules of pluralism in memory
of Nyerere.

Analyzed in itself, the insistence of CCM politicians on the
preservation of peace and unity in the frame of muldparty
democracy is nothing more than a legitimate rhetorical means to
maintain order within national borders. Maintaining the integrity of
the nation is the raison d'étre of the state. There is also no doubt that
the pressure exerted by donor countries and international
organisations so that Tanzania applies to the rule of ‘good
governance’ if it wants to keep on receiving foreign aid plays a great
part in official calls for national peace and the respect of
multipartyism. But one has to take into account the fact that the
recurrent call for a peaceful political climate is generally followed by
denigrations of the opposition parties. All major opposition parties,
such as CUF, CHADEMA and TLP (Tanganian Labour Party) that
may threaten the monopoly of CCM in politics, are accused to play
on religious, ethnical and racial divides to attract voters. In CCM
worst projections of a country led by one of the opposition parties,
general unrest if not civil war becomes the main threat to national
unity. The examples of civil wars in neighbouring countries such as
Burundi, Rwanda or Democratic Republic of Congo are brandished
to divert voters from opposition parties®®. Incessant critics directed
at the opposition bring discredit upon their pretensions to lead the
country. '

Obviously, such statements are used to legitimize the
monopolistic position of CCM in the political field and the policies
implemented since the liberalisation of the economy in 1985. Of
course, this legitimizing tactics are not the privilege of CCM.
Opposition parties as well resort to denigrations and calumnies to
discredit the former single-party and assert the necessity of a
changeover of political power. Corruption, waste of money,
preferential treatments and trivial gossips about party member
constitute favourite targets of both CCM and opposition parties to
attack each other. But as far as CCM is concerned, its recurrent
accusations that opposition parties are undemocratic implicitly
question its actual approval of the multiparty system in Tanzania.
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Discarding other political parties in such a way obviously implies
that pluralism is accepted on the condition that it does not
jeopardize the party in power. CCM nostalgia for the single-party
petiod desctibed by Maupeu (2001), where unity and security wete
imposed by an authoritarian political system, is supported by actual
ptactices of political monopoly. Among these practices of
monopoly, we find the discredit of opposition parties on behalf of
their undemoctatic agendas. It is worth noticing that, if pluralism is
never officially contested, it is regularly put into question by some
CCM members. For example, right in the middle of the 2005
electoral campaign, the CCM Chief Minister Shamsi Vuai Nahodha
stated that pluralism had been an impediment to the development
of Zanzibar for it stirred up division among the population instead
of generating a sense of unity’™. In other words, under the official
call for the respect of the values of peace and unity inherited from
Nyerere, as well as for the multiparty system he helped to introduce
in 1992, lays the concern of a changeover of political power. The
contradiction between the explicit and the implicit positions of the
CCM towards multipartyism has to be understood in regard to the
fear to be ousted from power.

The third multiparty elections of October and December
2005 showed that the founding father of Tanzania, Julius K.
Nyerere, has not yet vanished from the political sphere. As the
election of the new president Jakaya Kikwete indicates—he had
been turned down as a potential CCM aspirant in the 1995
elections—Nyerere’s direct influence on the choice of presidential
candidates, through his past commitments and positions, is now
weak. But what remains vivid in present-day Tanzania is the legacy
he left. This legacy, not only well kept but even largely produced by
a coalition between the media and the political wotld, consists of a
pool of humanist values, moral principles and political ideals in
which the party in power picks up what can serve its interests in a -
given political situation. During the 2005 electoral campaign, many
presidential candidates draw on these values and principles to
legitimize their claims to rise to power. Paying homage to Nyerere
and claiming that one will follow in his footsteps were parts of
political strategies to seduce voters. The controversy which arose

70 The Guardian, 16 November 2005, Nahodha: Pluralism has not helped us’.
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between the opposition parties and the politicians of the party in
power, the Chama Cha Mapindnuzgi, rests on the latter’s pretension to
be the only legitimate depositories of Nyerere. But their constant
references to the current situation of peace and unity of the
country, considered as Nyerere’s main political achievement,
generally turn out to serve the purpose of discrediting the claim of
opposition parties to be democratic parties—accusing them of
promoting ethnic, racial and religious divisions of the society.
Doing so, it appears that the nostalgia for the petiod of the single-
party system, in which the monopoly of CCM was simply
uncontested, is still strong. It even seems to prove that the
relevance of the adoption of multipartyism in Tanzania has not yet
been fully admitted by the party in power, whose official
declarations in its favour mainly aim to please foreign donors. As
far as CCM is concerned, the time is not yet ripe for a changeover
of political power.
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CONTESTED TERRAIN: THE POLITICS
OF CITIZENSHIP AND CONSTITUTIONALISM
IN KENYA

by Adams Oloo

Introduction

Constitutions all over the world are regarded as the supreme
law of the land on whose premise the government of the State is
organised. A constitution regulates the exercise of political power as
well as the relationship between political entities. Fundamental in
this context is the embodiment of the rights and duties of the
cidzens and the mechanisms, which enable them to protect their
interest. The constitution is therefore expected to regulate the
common will of the people thus preventing any abuse of power,
which in turn leads to stability.

However, the experience of African states has been
appalling. Here, the constitutions have neither been the
embodiment of the common will of the people nor has it prevented
the abuse of political power. Kenya, as other Commonwealth
countries in Africa, started with the Westminster model drafted by
the Colonial Office and which embodied a whole set of democratic
principles. But there was little or no opportunity for public debate
on the document and the nationalist leaders themselves really had
no say concerning its structure and content. It was out of this
reality that soon after independence, the Kenyan leadership started
to shift away from the Westminster model, but the shift was not in
any way designed to incorporate the perceptions of the citizens,
rather it was to strengthen the office of the presidency. Thus, four
decades after independence Kenyans are still struggling to have a
genuine debate and write a constitution, which is owned by the
citizens who are the stakeholders.

In Africa, as elsewhere, citizenship is a crucial variable in
political contests involving freedom and justice which constitution-
making is part and parcel of. In the history of political thought, the
concept of citizenship emerged with the development of moral
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being, identified with a community broader than one based on
lineage. Ideologies fostered by the idea of citizenship, imply that the
life of the individual and that of the state should be conjoined.
Citizenship can thus be usefully analysed in a broader relational
context governed by power and identity. As a concept in social
theory, citizenship embraces crucial issues associated with political
and social identity. Much like the concept of civil society, “citigenship
is enjoying a renaissance and emerging as a significant focus of theoretical and
empirical investigation mainly as a result of the global resurgence of democracy
and sub-national conflic?.” Citizenship identifies those who are and
who are not members of a common society. It expresses a set of
normative expectations specifying the relationship between the
Nation-state and its individual members, which procedurally
establish the rights and obligations of members, and set of practices
by which these expectations are realised and this is where a
country’s constitution comes in. This article highlights the process
which constitution-making in Kenya has undergone since
independence. It analyses the tumultuous engagement between
State, civil society and individual citizens since independence to
2005.

I argue that constitution-making in Kenya since
independence lacked citizen participation until the enactment of an
act establishing the Constitution of Kenya Review Commission
(CKRC) in 1998. But that even after the CKRC collected and
collated views from the public, political elites had the final word via
the Wako Draft that citizens rejected during the referendum. The
article also presents evidence that the consequences of political elite
power struggles has manifested itself both through political parties
and ethnic mobilisation that has hindered impartial constitution-
making that is devoid of partisan politics. This by itself undermined
citizen participation in constitution-making as individual citizens
got supped up in the power politics of elites that were expressed via
group interests.

T HALISI, CR.D, PAUL, J.K. and NDEGWA, S.N. (1998). ‘Rethinking
Citizenship in Africa’, Africa Today, 45 (3—4): 338.
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1. CONSTITUTIONALISM AND CITIZENSHIP IN
KENYA: 1960-1991 '

11. The crises of constitutionalism and citizenship in Kenya

The concepts of democracy and constitutionalism are in
most cases treated hand in hand. This is basically out of the fact
that a constitution is thought of as an instrument by which
government can be controlled. Constitutions thus arise out of the
need for limited government. Central to this conception is the
question of legitimacy; and herein lies the requirement that a
constitution must command loyalty, obedience and confidence of
the people.

There is no doubt that the independence constitutions of the
Anglophone and Francophone states in Africa were embodied with
a whole set of democratic principles from which African countties
shifted away not long after independence. The founding fathers had
barely been in office when they embarked on the subordination of
democratic ideals and constitutional principles to suit their own
political ambitions. This they did through a series of amendments
to the constitutions, which were basically meant to strengthen the
executive at the expense of other governing institutions. The
transformation from multipartyism to one-partyism also had a lot
of impact in undermining democracy and constitutionalism in
Africa. The one-party systems acted as an avenue through which
state power was concentrated in the person of the president?.

The constitutional crisis in Africa can be widely attributed to
the State, which has always been perceived as the key player in
African development. The State achieved this centrality in Africa
because there was no realistic alternative to it as a mobiliser,
organiser and manager of resources. And on the political level it
was regarded as crucial to the task of national integration and the
maintenance of law and order. Hence in this sense very little regard
was paid to constitutions as projectors of democratic ideals as the
law was viewed instrumentally as an adjunct of economic-
modernisation3,

2 MEYNS, P. and NABUDERE, D.W. (eds.). (1989) ‘Introduction,’ in
P. MEYNS and D.W. NABUDERE (eds.), Democracy and the One-Party State in
Africa. Hamburg, Institut fur Afrika-kunde.

3 GHALY. (1992). Constitutionalism and Policy-Making. Nairobi, unpublished.
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Although a number of African countries have written new
constitutions in the 1990s with relative involvement of their citizens
such as South Africa, Ethiopia and Uganda among others, many
regimes including Kenya are still embroiled in the constitutional
debate.

The present political conflict in Kenya indicates a
competition between numerous groups to stake out claims to rights
in a liberal polity. The contentiousness of the current political
transition reflects a debate between two sides, one which seeks to
retain only minimal citizens rights and another side that seeks not
only to expand these rights but also emphasise that they are
inherent in the individual (and therefore cannot be withdrawn at
will) as well as group. Indeed, the numerous conflicts over the
constitution and power in Kenya since independence are
attributable to what Ndegwa refers to as the “duality of citizenship”
that individuals hold in their ethnic community and in the Nation-
state and the conflictive relationship that this duality engenders,
especially in the context of competitive electoral politics?, and as we
now witness in the constitutional review process.

In post-colonial Kenya, the socially enacted relationship
between ethnic identities, authority and legitimacy competes with
the legally sanctioned membership, authority, and legitimacy of the
Nation-state. Since neither has erased the other, most individuals
assume contingent and hierarchical allegiances depending on the
arena of competition in which they find themselves®. This duality is
complicated further by the fact that it is conceived differently in the
post-colonial state and in the ethnic communities. In the communal
realm, citizenship takes an active civic-republican form, while in the
modern state it is defined in liberal terms deemed appropriate for
constitutional democracy. Liberal citizenship qualifies one to
participate in the inclusive national community, while in the ethnic
community republican citizenship requires members to participate
in group’s preservation, especially in compettion against other

4 NDEGWA, S.N. (1998). ‘Citizenship amid Economic and Political Change in
Kenya,” Africa Today 45 (3—4): 351-367.
NDEGWA, S.N. (1997). ‘Citizenship and Ethnicity: An Examination of Two

Transition Moments in Kenyan Politics,” American Political Science Review.
91 (3): 601.

[
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communities and against national community—unless the State is
enrolled by fellow community membersS. The divided loyalty that
this duality results in is consequently transferred into issues of
national concern and in our specific case, constitution-making,

In Kenya, as in many other African countries, citizenship
developed in the modern state in ways that reflect both the colonial
heritage and the hasty transition to post-colonial state society
relations. Current forms of citizenship retain some structures of
colonial society and continue to confer privilege on the State rather
than the society. An evolving discourse berween the State and the
civil society has recently challenged this status quo, asserting the
centrality of individual rights, including the right to restrain the
State from trampling on them’.

The rights and liberty that were promised at independence
were essentially negotiated among politicians drawn from the
stratum of colonial African society that Mahmood Mamdani refers
to as ‘citizens’ (namely, the educated, the urbanised political classes)
as distinguished from ‘subjects’ (the largely uneducated rural
dwellers operating outside the regime of rights but within the
regime of obligations imposed by the colonialists and their
intermediaries®).

1.2. Debating the Independence Constitution: 1960—-1963

The need for a constitutional conference became more
apparent in 1959 when the state of emergency was lifted. In 1960,
the further removal of restrictions on the colony resulted in
Africans forming wide political organisations. This led to the
formation of the Kenya African National Union (KANU) in March
1960 and the Kenya African Democratic Union (KADU) in June
1960. It was these two main African political parties in Kenya that
became the mouthpiece of Africans in the ensuing constitutional
conference in London. This paved the way for the Secretary of
State to hold a series of discussions with the African elected

6 NDEGWA, S.N. (1997), p.cit., p. 602.
7 NDEGWA, S.N. (1998) ), gp.cit.

8 MAMDANI, M. (1996). Citizen and Sulject: Contemporary Africa and the legacy of
late Colonialism. Princeton, Princeton University Press.
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members and other groups in the Legislative Council. These
discussions bore fruit when the first Lancaster House Conference
was held in 1960.

This conference presented the first opportunity for the
Africans to have an input in the decision-making process on the
future of the country. However, the inputs could only be
incorporated if they met the following conditions set by the British
government. First, was the need to build a nation based on
patliamentary supremacy as in the Westminster model and enjoying
responsible self-government under certain traditional conditions.
And second, to achieve a general acceptance by all on the rights of
each community to remain in Kenya and play a part in public life®.

At this time of transition to independence there was intense
political conflict between not only the African nationalists and the
colonial state but also between the African political parties. At the
centre of this conflict were multiple interests in land, which were
expressed in the form of ethnic interests'. Such interests informed
the debate on constitutional and economic arrangements that the
country were to assume after obtaining independence. The
constitutional debate revolved around whether Kenya should adopt
a unitary or federal form of government. The economic one
centred around issues of whether markets or political processes
should determine the allocation of basic resources.

The main pardes debating the constitution were the Kenya
African National Union (KANU) comprising mainly the Kikuyu—
Luo alliance; Kenya African Democratic Union (KADU)

9 GICHERU, N. (1976). Parliamentary Practice in Kenya. Nairobi, Transafrica
Publishers.

10 BATES, R. (1989). Beyond the Miracle of the Market: The Political Economy of
Agrarian Development in Kenya. Cambridge, Cambridge University Press. See
also NGUNYI, M. (1996). ‘Resuscitating the Majimbo Project: The Politics
of Deconstructing the Unitary State in Kenya,” in A, OLUKOSHI and
L. LAAKSO (eds.), Challenges to the Nation-State in Africa. Uppsala, Nordiska
Afrikainstitutet (pp. 187-188); KANYINGA, K. (1998). ‘Contestation over
Political Space: The State and the Demobilisation of Opposition Politics in
Kenya,’” in A. OLUKOSHI (ed.), The Politics of Opposition in Contemporary Africa.
Uppsala, Nordiska Afrikainstitutet (pp. 46—49).
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comprising the KAMUTUSA!, Coast people and Luhya groups;
New Kenya Party for the settlers; and several other parties
representing smaller groups and interests. The parties were divided
on the national political question. On the one hand, KANU
preferred a unitary form of government and a moratorium on
further land reforms until political independence was obtained. On
the other hand, KADU, because of the fear of domination by the
Kikuyu and the Luo, preferred a federal system of government
(Majimbo) with regional assemblies, which KADU saw as a check
on the land hungry Kikuyu squatters who were already settled in
the KAMATUSA areas!?,

Internally, both parties were also deeply divided over the
land reforms. In KANU, a radical faction rooted in the nationalists’
position on land championed ‘nyaksa’ (a Kiswahili word meaning
seizure)—in this context meaning wholesale seizure of stolen land
in the White highlands to settle the landless and squatters who had
lived in Rift Valley for decades. This group appeared to have been
‘constructed from below’: it was allied to the Mau Mau group and
furthered the latter’s interests upon the granting of independence.
Those in this radical wing included Oginga Odinga (a Luo), who
later became the country’s vice president, and Bildad Kaggia (a
Kikuyu), among others.

Opposed to the radical wing was a group ‘constructed from
above’: a group of liberals and proto-capitalists'3, who sought, first,
land reforms aimed at economic growth rather than equity, and
second, especially the proto-capitalists, to have more new land
holdings and security for their property wherever held.

KADU comprised numerically small pastoralists groups who
wanted as much land as possible. It also comprised of groups
whose interests were driven not necessarily by the desire for more
land but a desire to be at the State centre if independence was

Name of agro-pastoralist communities, namely, the Kalenjin, the Maasai and
related Turkana and Samburu pastoralists (KAMATUSA group).

12 HARBERSON, J.W. (1973). Nation Building in Kenya: The Role of Iand Reform.
Evanston, North-Western European Press; BATES, R. (1989), gp. 1.

13 THROUP, D.W. (1987). ‘The Construction and Deconstruction of the
Kenyatta State,” in M. SCHATZBERG (ed.), The Political Economy of Kenya.
New York, Praeger, p. 37.
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obtained. Like the KAMATUSA groups in KADU, the Luhya and
the Coastal groups rallied behind KADU for the fear of the
Kikuyu-Luo alliance. In light of this, KADU leaders sensed that the
small ethnic groups which they represented might be in danger of
domination by the larger alliance and opted to underwrite a federal
system of government (Majimbo) with regional assemblies: a
plausible defense against KANU. Led by Ronald Ngala and Daniel
arap Moi, they made it clear that they wanted a constitutional
provision that guaranteed their ethnic groups fair compensation for
the expropriated land. They also emphasised that respect for
property rights in land should apply to individuals as well as ethnic
communities'®. They got support from the settler’s New Kenya
Party, which made their bargaining position even stronger.
Consequently, in the pre-independence constitutional deliberations
at Lancaster House Conference—KADU secured the federal
system of government with regions whose boundaries were
identified with each of the major ethnic groups. Following such
concessions KADU politicians in the regional assemblies became
increasingly aggressive in pushing for the land claims of their
constituents against those of outsiders by which they meant the
Kikuyu. But KADU won these concessions not because of the
virtues of Majimbo but because KANU was reluctant to have
independence delayed any further.

Thus, the 1962 Constitutional Conference which took place
in London under the chairmanship of the then Colonial Sectetary
Mr. Maulding was primarily concerned with the choice between
regionalism (semi-federalism), supported by KADU and the strong
unitaty government favoured by KANU. At the end of the
conference most of KADU’s proposals were incorporated into the
constitution and they included: specially entrenched provisions
requiring 90% approval of the Senate and 75% of the Lower House
to amend the constitution; a multiparty system of government and
a Bill of Rights guaranteeing civil and political liberties which also
protected the property and citizenship of the Europeans and
Asians.

The rest of 1962 and the early part of 1963 were taken up
with the drafting of the constitution and the preparation for

14 THROUP, D.W. (1987), gp. dit,, p. 115.
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elections. The constitution was published in April 1963. KANU
won the 1963 elections and led the country into independence. The
independence constitution was structured in the spirit of the
Westminster model. It had institutional provisions for ‘checks and
balances’ on the executive complete with an independent judiciary,
and an independent electoral commission, a bicameral patliament, a
Bill of Rights guaranteeing civil and political liberties and a
multiparty system of government. For the first time also, the
elections in 1963 were conducted on a universal franchise.

1.3. Constitution-making in post-colonial Kenya

Kenya achieved independence under the Westminster mode
of constitution with liberal democratic principles and with
provisions which made the legislature the guardian and protector of
the constitution. But soon after independence, the ruling party
KANU parted ways with the Westminster model.

1.3.1. The Kenyatta regime: constitutional engineering
without citizen participation

The independence constitution was a compromise
document, which resulted from a consensus between the various
interest groups at Lancaster House Conferences. All the political
groups viewed issues dear to them as necessitating constitutional
settlements, which therefore resulted into a complex and elaborate
constitution.

The independence constitution however did not reflect the
views of the citizens for at no point during the negotiation process
were they consulted nor their approval sought. Furthermore, the
fact that KANU accepted the constitutional framework albeit with
some reservations indicated the fragility of the independence
constitution. Thus soon as political power was granted to KANU,
the ruling party embarked on the process of dismantling
regionalism, which was the cornerstone of the Majimbo
constitution.

The Majimbo constitution, which was supposed to come into
force at independence, contained entrench clauses and provisions,
which stipulated the nature of power sharing between the central
government and the regional (Majimbo) authorities. Maintenance of
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law and order was a shared responsibility; so were legislative
authority, power of taxation, development, public service
recruitment and training among others. However, in practice, very
little was done by the centre to implement the provisions of the
Majimbo constitution. Indeed, the centre’s major preoccupation
during the first year was on the mechanisms of destroying the
Majimbo system with the goal of returning the country to its
former unitary status!s.

The first series of amendments to the Kenyan constitution
were therefore geared towards phasing out regionalism. The
Amendment Act No 28 of 1964, radically altered the position of
the executive, henceforth providing for a President who is both
Head of State and Head of Government. Executive authority in
Kenya was thus vested in the president. This set the stage for the
centralisation of power in the executive head of State. Prior to this,
KANU had engaged in behind-the-scenes machinations, which
resulted in a steady defection from KADU to KANU. And on 10th
November 1964 the leader of KADU, Ronald Ngala, announced
the dissolution of KADU on the floor of the House.

The Kenyatta regime thereafter embarked on a series of
constitutional amendments alongside administrative and political
practices, which were geared towards whittling down the
controlling function of the legislature and the judiciary and to curb
their political effectiveness as well as those of the civil society
forces. The required majority for constitutional amendment was
lowered from 90% in the Senate and 75% in patliament to 65% in
both Houses before the Senate was finally abolished?®.

15 OYUGI, W.O. (2004). “The Search for an Appropriate Decentralisation
Scheme in Kenya: Historical and Comparative Perspective,” in K. KINDIKI.
and O. AMBANI (eds.), The Anatonty of Bomas: Selected Analyses of the 2004
Draft Constitution of Kenya. Nairobi, Clarion and Claripress; GHAIL, Y.P. and
MCAUSLAN, J.P.\W.B. (1970). Political Law and Political Change in Kenya: A
Study of the 1.egal framework of Government from Colonial Limes to the Present.
Nairobi, Oxford University Press.

16 OKOTH-OGENDO, H.W.O. (1972). “The politics of constitutionalism in
Kenya since independence, 1963~69,” African Affairs, 71: 283; MUIGAI, G.

(1993). ‘“Amendments the Constitution: Lessons from History,” The Advocate
Journal of the I.aw Soctety of Kenya, 2 (31).
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Between 1964 and 1969 there were ten constitutional
amendments, which were made on the constitution, and which
were later incorporated in a new revised constitution. The
cumulative effect of these amendments had been to radically
empower the executive at the expense of other organs of
governance. The end result was that the political space for popular
participation by citizens became thin and the ruling elites ended up
monopolising power!”.

As regionalism was being phased out, the deconstruction of
the civil society was at the same time being undertaken. The most
vibrant civil society organisation at independence was the labour
movement. The labour movement had been an active player in the
struggle for independence and its strengths were still formidable in
the immediate post-independence period. The Kenyatta regime was
thus not comfortable with the potential power of the labour union
and therefore devised a strategy to neutralise it in the same way that
opposidon parties were then being neutralised. Hence in 1964, the
Federation of Progressive Trade Unions (KFPTU), which later
changed its name to Kenya African Worker’s Congress (KAWC),
was formed to oppose the Kenya Federation of Labour (KFL),
which had a monopoly over the expression of workers rights. This
move not only fragmented the labour movement but also ensured
that in future the labour movement would not be able to work in
unison!8, A final assault on the labour union followed a year later,
after the June Mombasa riots which saw the deregistration of the
two unions and their placement under an umbrella labour union,
the Central Organisation of Trade Unions (COTU)'". Other civil
society forces with potential for political power such as the religious
sect ‘Dini ya Msambwa’ were banned while welfare organisations
were co-opted into development programs.

Meanwhile on the political front, the simmering differences
within KANU between the moderates fronted by Tom Mboya and
the radicals fronted by Oginga Odinga finally came to a boiling
point when Odinga (the vice president of the State and party)

17 GHAI Y.P. and MCAUSLAN, J.P.W.B. (1970), op. cit.
18 NGUNYI, M. (1996), op. cit, KANYINGA, K. (1998), p. ci.

19 SANDBROOK, R. (1985). The Politics of Africa’s Economic Stagnation.
Cambridge, Cambridge University Press, p. 281.
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defected from KANU and formed a new opposition political party,
the Kenya People’s Union (KPU). The incidence occurred in
Limuru in May 1966 during party elections when the ‘moderates’ in
the party outwitted the radicals and their key supporters and voted
them out of their positions in the party. KPU thereafter operated in
an environment of state intimidation and harassment until it was
proscribed in 19692,

The banning of KPU in 1969 further showed the extent to
which the Kenyatta regime was disdainful of criticism. The
implication of the ban was that the leadership and philosophies of
the ruling party became a cardinal factor in the operation of the
constitution. The ruling party KANU and parliament became
conterminous and the principle of separation of power, which is
the basis for the checks and balances, was lost.

Subsequently in the early 1970s, ethnic based associations
especially the Gikuyu, Embu, Meru Association (GEMA), started
to challenge and undermine the standing of the sole political party
KANU in society. GEMA emerged as a major formation around
which pro-regime politicians among them Kikuyu-Embu-Meru
groups organised political support. Indeed, the political activities of
GEMA were such that at some point the organisation had to be
reminded by Mzee Kenyatta that it could not be a substitution for
KANU. Powerful politicians had begun to use GEMA for
manifestly political ends?!. By 1976, GEMA had seized complete
political initiative as exemplified by the public rallies it organised in
the Rift Valley, Central and Eastern Provinces in which they called
for the change the constitution movement. This move was aimed at
Section 6 (2) of the constitution which provides that the vice
president should automatically succeed the president for a period of
90 days in case of a vacancy in the office before elections may be
held.

The GEMA leaders saw this constitutional position as a
hindrance to their presidential ambitions since Daniel Moi, the then
vice president, was a Kalenjin. However, the ‘Change the
Constitution’ movement failed largely due to apparent division

20 GERTZEL, CJ. (1970) The Politics of Independent Kenya. Nairobi, East African
Publishing House; GHAI, Y.P. and MCAUSLAN, J.P.W.B. (1970), op. .

21 OYUGI, W.O. (1992), op. a2, p. 171.
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among the Kikuyu leaders. The then Attorney-General, Charles
Njonjo, brought an end to the debate when he warned those
proposing changes to the constitution that it was a treasonable
offence to contemplate the death of the president. This position
was reiterated at a Cabinet meeting and thus the debate came to a
halt. It is worthy to note, that the change the constitution debate
provided an opportunity for citizens to be consulted directly for the
first time on the working of a constitution. Although the move was
engineered from above, it provided a forum for popular debate
coming at a time when the ruling party was ineffective?2.

Opverall, state consultation was quite minimal during the
Kenyatta regime. Political decisions were made by Kenyatta’s inner
cabal comprising of elites from his Kikuyu ethnic group. All
avenues for citizen participation were clogged as the government
sought to direct and supervise citizen activities in all spheres.

1.3.2. The Moi regime: enbhancement of personal rule at the

expense of citizens

Moi ascended to power in August 1978 in a smooth
transition. Within a few months of his ascendancy to the
presidency, Moi held the long-awaited KANU party elections, the
first since 1966. His concern with ethnic balance as a way of
broadening his own base of support forced him to adopt a
Majimbo formula for the allocation of party posts and henceforth
this remained a permanent feature of party elections throughout the
life of the one-party state. This enabled Moi to form his own team
for the first time while avoiding antagonising the Kikuyu
immediately. He nonetheless gave signals that he was intent on
broadening his power base by bringing into the Cabinet a
significant number of hitherto marginalised communities (the
Luhya, the Maasai, the Somali, etc.). But even for the Kikuyu, his
strategy was to bring in those that had been his close allies during
the Kenyatta regime, while carefully distancing himself from his
former adversaries within the establishment23,

22 KARIM]I, J. and OCHIENG, P. (1980). The Kenyatta Succession. Nairobi, Fast
African Educational Publishers.

23 OYUGI W.O. (1994), op. ar.
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President Moi’s own strategy after 1978 when he came to
power was to follow in the footsteps of his predecessor as his
‘Nyayo Philosophy’ conveniently put it, and to use constitutional
amendments to transfer more power to the presidency and thus
immobilise the other state otgans.

The primary concern of Moi during his first two years in
office was the neutralisation of the Kikuyu hegemony in the system.
To shake the foundation of Kikuyu unity, Moi launched an assault
on GEMA. A resolution passed in July 1980 at a leaders’
conference at the Kenya Institution of Administration near Nairobi
dissolved all tribal associations®*. The dissolution of GEMA was
followed by the dismantling of its vast economic empire, which was
the source of its power and influence over the GEMA
communities?,

In his quest to entrench himself in power and also
strengthen the ruling party KANU, Moi made moves which clearly
illustrated that he was not going to tolerate criticism on his
government. For instance, it became mandatory for all civil servants
to be members of KANU, although constitutionally they were
expected to be impartial. Moi also set out on an intimidation trail,
which saw him, destroy the universities by constant detention of
lecturers and student leaders with views contrary to the
establishment. Prior to this the government had banned the Kenya
Civil Servants Union and the University Staff Union. He also
deregistered the Martatu Vehicle Owners Association (MVOA),
which was seen as potendally volatile.

But it was in 1982, that the government made the most
contentious amendment to the constitution making Kenya a de_jure
one-party state. The government, by this action, closed all avenues
through which citizens could express their views or democratic
rights other than through the ruling party.

Subsequently, by the mid-1980s, Moi had emerged as an
effective personal ruler as he had the ability to condemn and recycle
the once powerful politicians. This was more evident after the 1983
elections when Moi attempted to infiltrate institutions and coerce

24 Daily Nation, 24 July 1980, p. 1.
25 OYUGI, W.O. (1994), op. ait.
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individuals into having direct loyalty to him. The ruling party
KANU was made more powerful and surpassed even parliament as
an institution of governance in the country. This era also saw the
destruction of parastatals with impunity as merit and efficiency
were ignored at the expense of ethnicity and loyalty. The ruling
patty also went ahead and affiliated civil society organizations such
as COTU and Maendeleo ya Wanawake organisations (MYWO).
This enabled the party to monitor development in both social and
economic sphere of life notwithstanding the fact that it was already
in control of the political sphere by virtue of being the sole legal
party?S.

However, the Moi regime did not succeed in muting the
mainstream churches under the umbrella of National Council of
Churches of Kenya (NCCK) as well as Law Society of Kenya
(LSK). The LSK’s survival was based on the fact that it was
constituted by an Act of Parliament and therefore could not be
easily banned. But this did not stop the Moi regime from engaging
in destabilisation efforts and on a number of occasions it managed
to sneak in pro-establishment lawyers into the leadership of LSK,
while the same efforts saw Africa Inland Church pulled out of
NCCK?.

In the mid-1980s, Moi turned his attention to constitutional
offices with security of tenure. In 1986 and 1988 respectively, two
constitutional amendments were passed whose target was the
Controller and Auditor-General whose constitutional offices
guaranteed tenures were scrapped all together?8. The tenure of the
Attorney-General, judges of the High Court and the Appeals Court
and the members of the Public Service Commission were likewise
dispensed with by the Constitution of Kenya (Amendment) 19882,
These amendments attracted criticism both locally and
internationally as their effects were to vest in the president an

26 OYUGI, W.O. (2004). ‘Political Culture and Liberalisation in Kenya, 1986—
1999, in S. MUSHI, R. MUKANDALA and S. YAHYA-OTHMAN (eds.),
Democracy and Social Transformation in East Africa. Nairobi, East African
Educational Publishers.

27 NGUNYI, M. (1996), op. ai.
28 Weekly Review, August 1986.
29 Weekly Review, August 1988.
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unqualified discretion in relation to the appointment and tenure of
the most crucial offices in the Public Service. However, the Bills
were passed in parliament without much opposition. This can be
explained by the fact that KANU had become more authoritative
than parliament. The end result was that decisions were being made
outside the House and then being ratified in parliament. This spelt
doom for popular participation because most parliamentarians now
sought to be accountable in their actions to the president and not
to the citizens who had elected them. The state was President Moi
himself and his inner court comprised his Kalenjin tribesmen and
their Maasai allies3.

2. CONSTITUTIONALISM AND CITIZENSHIP IN
THE MULTIPARTY ERA

21. Popular demands: debate for multipartyism, 1990-1991

During the 1990s, pressures for political liberalisation and
democracy were sweeping throughout Africa, Kenya included. The
demands in Kenya followed a petiod of over two decades of one-
party dictatorship, which was characterised by political oppression
of those opposed to the ruling groups—first, the Kenyatta Kiambu
Group and then Mor’s clique drawn from the KAMATUSA groups.
Pressure for democratic change started earnestly in early 1990 and
coincided with the end of the Cold War pressure was thus mounted
on the Moi regime from both external and internal forces.
Internally, the pressure came from both individuals and civic
organisations and included leading clergymen who agitated for the
political space to be widened.

2.1.1. Constitutional engineering from below

In July 1990, Kenya experienced unprecedented civil and
political upheaval. The civic energy was activated by the campaign
for pluralism that resulted in two opposing blocks—one a
coalescence of forces committed to preserving the status quo and
the other comprising those committed to fundamental reforms.

30 HIMBARA, D. (1994). Kemya Capitalist State. Nairobi, East African
FEducational Publishers, p. 120.
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The Moi regime responded by unveiling the KANU Review
Committee in order to bridge the gap between the opposing
groups. The Committee was formed in june 1990 and chaired by
Vice President George Saitoti. The committee took 16 days going
around the country to collect and collate views of citizens regarding
the party’s code of discipline. Although, the terms of reference of
the committee were too narrow in scope and did not satisfy the
majority of the citizens, the citizens were determined and did speak
out on diverse opinions and issues aimed at strengthening
democratic institutions, improvement of public accountability,
restoration of faith in the electoral process and strengthening
commitment to the rule of law and the respect for human rights.

The KANU Review Committee up to that point represented
within independent Kenya, the only occasion when citizens were
afforded an opportunity to re-assess the social contract put in place
at independence. During both the Kenyatta and Moi eta up to 1990
constitutional engineering had less or no popular participation from
citizens. The two regimes had been intolerant of any criticism and
readily used detention and sedition laws to curb any protests against
the incumbents. If the view and opinions expressed orally and in
writing were to be incorporated into a constitutional document,
then Kenyans constitution would be legitimate3!. However, the
final report by the committee either ignored or intentionally
omitted the very issues that Kenyans had suggested demanded
urgent attention. These partial reforms by the ruling party in 1990
did not satisfy the citizens. Subsequently, under the guidance of
opposition activists they sought other avenues to get their
grievances addressed. It was against this background that Oginga
Odinga, a leading opposition figure, in February 1991, formed the
National Democratic Party (NDP) and sought its registration. He
was however denied registration. This did not deter civil society
groups and by mid-1991, the pressure for democratisation was
accelerating. The church and the opposition activists took the lead
in demanding for change. The church their part unveiled the Justice
and Peace Convention-Kenya (JPC-K), while the opposition

31 KIBWANA, K. (1993). ‘Unfinished Business: The Transition to Multiparty
Democracy and Kenya’s Post-December 1991 Electoral Law Reforms,
unpublished paper presented at a workshop on Transition to Multiparty Politics
in Kenya: Nairobi, Kenya, 19-20 August 1993.
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activists formed a pressure group known as the Forum for the
Restoration of Democracy (FORD). These two bodies were a
direct response to denials by both the registrar of society and the
High Coutt to authenticate the existence of the NDP32,

The twin assault of the JPC-K and FORD among other local
pressure groups and the external forces spearheaded by donor
countries who were accusing the Moi regime of human rights
abuses, corruption and lack of democracy, finally compelled the
KANU National Governing Council to recommend that Section
2A of the constitution which made Kenya a de jure one-party state
be repealed. Thus, on 10th December 1991, Section 2A was
repealed therefore paving way for the December 1992 multiparty
elections. KANU won the 1992 multiparty elections but left behind
a highly ethnically divided political landscape as political
realignments unravelled amongst different political parties on
ethnic lines. The introduction of multipartyism was accompanied
by a revival of calls for regionalism which rekindled the contentious
land question in the Rift Valley. Those allied to KANU, especially
the KAMATUSA, mooted violent ethnic clashes to expel
‘foreigners’ from the Rift Valley. Additionally, they stressed that
only a Majimbo form of constitution would guarantee them an
existence. The unitary constitutional system was favoured by
Kenyatta and his Kikuyu allies until his death in 1978. But under
Moi and his KAMATUSA allies, there was great scepticism about
the unitary system from the outset. KANU under Moi was thus
ready to maintain the revised version of the unitary system as long
as the authority of the incumbent president was not threatened.
However, the threat came in the wake of multiparty politics at the
beginning of the 1990s. Accordingly, KANU abandoned whatever
unitarist sympathies they had and opted for Majimbo-ism. They thus
played the Majinbo card every time opposition and civil society
forces demanded for constitutional review.

32 Nairobi |aw Monthly, 1991, Tssue No. 37.
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2.2. The second liberation: in search of a constitutional
order

Constitutional reform has been a constant source of dispute
since the 1992 muldparty elections. It has provided the most
riveting source of controversy in the multiparty era. The opposition
parties, religious bodies and civil society forces have been at the
forefront in making demands for constitutional reforms as opposed
to the ruling parties KANU and NARC which have been reluctant
to effect changes on the constitution. Thus, while the elites outside
state power have viewed constitutional reforms as the only avenue
through which they can ascend to power, the ruling elites, on the
other hand, see constitutional reforms as a framework of
surrendering state power. They have thus vigorously resisted any
attempts at constitutional review. The need for constitutional
review before the 1992 elections was proposed by pro-democracy
civil society forces as eatly as mid-1992. However, this quest was
derailed by key opposition actors who were then convinced that
they were capable of winning power within the existing
constitutional framework. It can thus be argued that both the ruling
patty elites and their opposition counterparts were bedfellows as
both viewed the existing constitutional framework as befitting their
interests33,

In the meantime, the constitutional reforms debate was to
gain momentum in 1993 when KANU stalwarts who also
happened to be staunch Majimbo proponents came out in the open
and declared that they had a draft constitution, which they would
table in patliament. This elucidated prompt reactions with the
church being the first to react to the Majimbo-ists when in March
1994 the 18 Bishops of Roman Catholic Church released a pastoral
letter in which they called for among other things “complete revision of
the constitution” by a large constituent body of experienced and
competent citizens representing all shreds of society and not just a

33 MUSAMBAY], K. and NGETHE, N. (2003). ‘Transition and the Politics of
Constitution-Making: A Comparative Study of Uganda, South Aftrica and
Kenya,’ in W.O. OYUGI, P. WANYANDE, C. ODHIAMBO MBAI (eds.),
The Politics of Transition: From KANU o NARC. Nairobi, Heinrich Boll
Foundation, p. 333.
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small group of politicians3%. However, no meaningful response to
this demand came from the state. Thus, in November 1994, the
debate was revisited when the LSK, the Kenya Human Rights
Commission (KHRC) and the Kenya Chapter of the International
Commission of Jurists (IC]) unveiled a proposal for a model
constitution. The model constitution was unveiled after discussions
and consultations with scholars from different backgrounds as well
as constitutional experts. The model constitution was supposed to
serve as a base from which debate could be extended to the whole
society.

2.2.1. 1995: False bopes on constitutional reform

The state at once realised that the civil society forces had
taken the initiative to manage the constitutional review process and
was now on the verge of mobilising the masses. The government’s
reaction was therefore to institute measures that would enable it to
regain control and steer the constitutional review process. To this
end, Moi in his New Year message of 1995 assured Kenyans that
the constitution would be reviewed. Kenyans seemed to have finally
found common ground on the single issue they had long disagreed
upon. In his message, Moi announced that he planned to invite
foreign constitutional lawyers and experts to the country to embark
on the process of gathering views from Kenyans and which would
form a basis for reforms on the constitution. By putting
constitutional reforms on the national agenda and in all probability
declaring 1995 the year of constitutional reforms, Moi appeared to
be confirming that the KANU government was willing to
undertake a serious review of the constitution. Moi’s
announcement thus assuaged the civil society forces who now
rested on their laurels and waited for the president to initiate the
constitutional review process.

Although, the initial reaction to Moi’s message indicated that
Kenyans were ready for constitutional change, subsequent reactions
saw Cabinet Ministers and KANU hardliners such as Shariff Nassir,
Nicholas Biwott and William ole Ntimama and other prominent
members of the KAMATUSA group insisting that the constitution
would only be changed if it accommodated the Majimbo system of

34 Darly Nation, 16 March 1994,
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government. What followed then was an actimonious debate with
both pro- and anti-Majinibe activists restating their positions.

The mood for constitutional reforms set up by Moi in his
1995 New Year message was however to change drastically in June
of the same year. While ruling out radical constitutional changes
Moi also made it clear that he had changed his mind about inviting
foreign experts. Without being specific, Moi said that some events
had taken place in the country which cleatly indicated that those
advocating for constitutional reform were not altogether sincere,
and on the same note emphasised that any administrative reforms
would have to be carried out through parliament. Opposition
parties and civil society forces immediately issued statements
accusing the president of reneging on his earlier promise to give
Kenyans an opportunity to participate in the country’s reform
process. They thus demanded that constitutional changes should
first be discussed by all Kenyans and that parliament should only be
called to ratify what Kenyans had agreed on. This trend continued
in August 1995 when the ruling party further made drastic decisions
on constitutional reform. After a closed door meeting of the top
organs of the ruling party, KANU sent a message that it would not
agree to be intimidated into implementing constitutional reforms.
The ruling party also took a tough stand on its future dealings with
the opposition partes and non-governmental organisations
(INGOs). The ruling party indicated that henceforth it would no
longer be liberal in registering new opposition parties and on the
same note clearly stated that it would be uncompromising with
NGOs and diplomats who engage in politics34,

2.2.2. The battle for the control of the constitutional review
process
In a bid to regain the lost initiative, the civil society forces
through the Kenya Human Rights Commission (KHRC) initiated a
popularisation process through the solicitation of comments,
seminars and submissions, on the model constitution draft. This
continued to attract trade unions, women groups, NGOs, religious

35 Weekly Review, 9 June 1995, p. 9.
36 Weekly Review, 25 August 1995, p. 4.
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groups and the media. It also lobbied foreign missions, political
parties and constitutional experts. At the same time, a closer
cooperation was developing between other «civil society
organisations and the mainstream churches. The joint strategy at
this stage was to translate the model constitution into several
vernacular languages and its transmission to the rural areas by
various NGOs for discussion with citizens in civic education
forums. However, the process of drafting the model constitution
was mainly confined to the middle class hence earning itself the
condemnation that it was mainly an elite fronted project with little
input from other sectors of the societies?”. The civil society forces
went ahead and founded the Citizen Coalition for Constitutional
Change (4Cs)¥. They subsequently set up a secretariat and a
steering committee of 42 members representing various
organisations within the civil society movement. The 4Cs in turn
demanded fundamental constitutional reforms in the country
proposing that the process be via a national convention. The
proposal was based on the fact that conventions not only facilitate a
wider level of political participation but also renders itself to
popular ownership. It was also argued that such a convention
would assume the role of a referendum and hence represent the will
of the citizens. However, the 4Cs at this point in time failed to
capture the majority of the masses hence remaining mostly
confined to the English speaking urban civil society in Nairobi. Its
inability to mobilise civic disobedience against the state made the
government to ignore its calls for constitutional change?.

Although, the civil society forces and opposition political
parties were unanimous on the need for a constitutional
convention, the same bodies ultimately disagreed over who should
initiate the talks. The civil society forces continued to wrangle over
the control and leadership of the process of convening a National
Constitutional Conference. Three groups emerged out of these
wrangles. First, was the National Opposition Alliance (NOA)
which was formed by Messrs Mwai Kibaki (DP), the late Kijana

37 ICJ-K, LSK, and KHRC. (1994). Mode! Constitntion. Nairobi, IC]-K, LSK, and
KHRC; MUSAMBAYT, K; and NGETHE, N. (2003). op. at.

3 NGUNYI, M. (1996), op. cit, p. 208.
3 MUSAMBAYIL K. and NGETHE, N. (2003), op. dt.
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Wamalwa (FORD-K), and Martin Shikuku (FORD-A). The second
group was the Opposition Solidatity comprising of Messrs Kenneth
Matiba (then of FORD-A) and Raila Odinga (then of FORD-K).
The third group was the civil society forces which comprised
religious groups, NGOs and professional bodies. The debate thus
became a contest between the various opposition groups. The
NOA was the first to call for the convening of a National
Constitutional Conference. However, such calls did not bother the
state, as there was a lot of disunity and actimony within the
opposition ranks. But the constitutional debate was to take a
dramatic turn when Kenneth Matiba and Raila Odinga called a
press conference in May 1996 to announce that they would
commence plans towards convening a conference to review the
country’s constitution.

In reaction, the non-grassroots oriented factions led by
Kijana Wamalwa (FORD-K), Mwai Kibaki (DP) and Martin
Shikuku (FORD-A) opted to transfer the process to patliament. It
can be argued that by taking the process to parliament they hoped
to win concessions from KANU that would hopefully enhance
their positions #is-d-vis that of their opponents. The grassroots
oriented faction led by Kenneth Matiba and Raila Odinga opted to
stay out of the parliamentary model. While the ruling party, on the
other hand, seemed to favour this patliamentary model. However,
this was not as a result of their interest in reforms but rather as a
mean to determine the nature and pace of reforms if need be and
also to isolate the moderates from the radicals. In parliament, the
NOA sought the enactment of minimum constitutional reforms
which they envisaged would facilitate free and fair elections. In this
tregard they were supported by the 4Cs which presented a set of
minimum reforms to be put in place before the 1997 General
Elections. The 4Cs was supported by the chutch which contended
that this was the only way by which the goal of free and fair
elections could be attained.

The KANU government however seemed undeterred by the
opposition strategies. The Attorney-General’s announcement in
June 1996 that constitutional changes would not be effected until
after the 1997 elections catapulted the NCEC into action®. As a

40 Daily Nation, 25 June 1996.
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counter to KANU’s intransigent attitude, the opposition united and
formed the National Convention Planning Committee (NCPC),
which was to act as the umbrella body representing all the factional
interests in both the opposition parties and the civil society on
constitutional matters. It grew out of the partnership between the
Inter-Party Parliamentary Committee, the 4Cs as well as the civil
society forces. The NCPC after its formation called the delegates
conference on 5 April 1997, where the National Convention
Assembly (NCA) was established and on 6 April 1997 the NCA
resolved that the former NCPC together with 16 provincial
delegates and the representatives of the Youth Movement would
serve as the National Conventional Executive Council (NCEC),
which was to be the executive organ of the NCA.

The measures which the NCEC subsequently took to
pressurise the government to effect reforms bore fruit on 17 July
1997 when the government announced that it would effect reforms
before the general elections. This was preceded by President Moi’s
initiation of dialogue when he met religious leaders from the
Christian and Muslim sectors on 15 July 1997. With the prospects
of reform talks on course, the tension in the country eased and the
opposition front started to disintegrate. This first became obvious
when the nationwide strike of 8 August 1997, called by the NCEC
failed to make any impact. The NCEC even lost some moral
ground as a police officer in plain clothes, who was among the
crowd at an undisrupted rally in Nairobi, was identified and killed
by the demonstrators in Nairobi*!,

Despite the NCEC’s hardline position, the negotiation
process acquired a new lease of life when both the NCEC and
KANU consented to constitutional reform mediation by the
religious community. By asking the religious community to mediate,
Moi succeeded in neutralising their partisanship in collaboration
with the opposition in the quest for constitutional reforms. After
neutralizing the religious community, the Moi regime went a step

4 OLOO, A. and OYUGI, W.O. (2002). ‘Pluralist Politics and Democratisation
in Kenya: Prospects and Obstacles, in A. BUJRA and S. ADEJUMOBI
(eds.), Breaking Barrters, Creating New Hopes: Democracy, Civil Socety and Good
Governance in Africa. Addis Ababa, Development Policy Management Forum.
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further and cunningly drove a wedge between the opposition
parties and the civil society forces.

It was against this background that the events of the last
week of August broke the short-lived unity between the civil society
forces and the opposition parties. While the NCEC chose the
radical path, the opposition parties went for the softer option and
became moderate. The civil society forces in disregard of their
imminent fall out with opposition parties went ahead with the
Limuru II Convention at Ufungamano House, during which a
resolution was arrived at after three days of deliberations,
mandating the NCA to transform itself into a constituent assembly
should the government fail to enact minimum constitutional legal
and administrative reforms before the 1997 general elections. In the
meantime, on the 28th of August, which was the closing day of the
Limuru II-Ufungamano Second Plenary Session, a meeting of
KANU and opposition MPs was called by George Saitoti, the vice
president at the time, to discuss ways of averting a crisis. It was
under then that the Inter-Parties Parliamentary Group (IPPG) was
born. The IPPG rendered the NCEC irrelevant as it restricted the
reform discussions to parliamentarians. Most opposition MPs
abandoned the NCEC and decided to participate in the IPPG
reform discussions. However, about 12 radical MPs stuck with the
NCEC and refused to participate in the IPPG talks. After several
days of deliberations, the IPPG came up with three technical
committees as follows:

. the Committee on Constitutional, Legal and Administrative
Reforms;

. Electoral Code Committee;

. Peace and Security Committee.

The IPPG, comprising most opposition 'MPs and the KANU
parliamentarians, finally agreed on a wide range of reforms.

In view of the previous intransigence by the KANU
government, the public was baffled by the extent of the proposals
from the three committees. The government it appears had
accepted that the charged situation could easily escalate into
widespread civil strife. The government, thus, conceded to most of
the proposals in order to defuse the situation and appease the
opposition before the crisis got out of hand. Apparently, a sizeable
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segment of opposition MPs also feared the consequences of further
escalation of the conflict as did religious leaders. KANU leaders on
their part chose to make concessions as it provided an opportunity
to drive a wedge between the ‘moderates’ and the ‘radicals’ in the
opposition both in the civil society and the National Assembly.
Furthermore, some opposition MPs were not comfortable with the
fact that the NCEC initiative had been seized by extra-
parliamentaty forces who were setting the pace*2.

A major component of the IPPG proposals was the
proposed establishment of a Constitutional Review Commission to
be answerable to a select committee of patliament and to work
under a set time schedule so as to prevent the exercise from
stalling. The Constitution Review Commission Act was
subsequently passed before the dissolution of parliament. However,
the Act had a number of shortcomings. First, was the question on
how the 29 Commissioners would be appointed. The Act provided
that the president would appoint the Commissioners from a list of
nominees submitted by political parties represented in parliament
and a variety of representative bodies in civil society taking into
account the country’s ethnic, regional, cultural, religious, political,
social and economic diversity. The president would also appoint the
Chairman of the Commission. Critics felt that this provision gave a
lot of latitude to the sitting president. Apart from appointing a
Chairman of his choice, he would also have a wider leverage of
choosing Commission members from nominees. The end result
was that he would determine the identity of the Commissioners and
even be able to determine their destiny since the Bill was silent on
their security of tenure. Reacting to the IPPG resolutions, the
NCEC in its 11 September 1997 statement was dismissive of the
whole exercise. However, the NCEC could only have regained its
strength if the negotiations between KANU and the opposition
parties had failed, which was not the case. Nevertheless, their
agitation for constitutional change did not go in vain. The
minimum constitutional reforms were finally enacted into law.
Since 1997 was an election year, the opposition parties and civil

42 TOSTENSEN, A, ANDREASSEN, B.-A. and TRONVOLL, K. (1998).
Kenya's Hobbled Democracy Revisited: The 1997 General Elections in Retrospect and
Prospect. Oslo, Norwegian Institute of Human Rights, p. 35.
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society organisations had a common interest of ensuring that there
was a level playing ground by removing the restrictive and
repressive laws from the electoral process.

2.3. The Constitutional Review Commission

The Constitutional Review Commission was enacted while
the country was preparing for the 1997 general elections. It
therefore attracted little debate or discussion as all attention was on
the ensuing elections. But this turned out to be simply a stopgap
measure as debate on the Act resumed with vigour in January 1998.
Civic organisations grouped under the NCEC voiced the need for a
constitutional conference as opposed to the yet to be established
Constitutional Review Commission. Also giving support to the idea
of a constitutional conference was the leader of the unregistered
Saba Saba Asili Party, Kenneth Matiba, who had unilaterally opted
out of the 1997 polls. The need for a constitutional conference
gathered more momentum when the mainstream Christian
churches and clergymen in mid-February voiced their support. In a
statement read by the Bishop of the Mt. Kenya South Diocese of
the Anglican Church of Kenya, the Rt. Rev. Peter Njenga, the
church called for the convening of a multiparty conference called
Conference for a Democratic Kenya, not only as an alternative to
what they considered as a fundamentally flawed Kenya
Constitutional Review Commission, but also as the only democratic
way forward*3,

Parallel to these civil society organizations, informal
consultations between a few opposition leaders had been taking
place at the residence of the German Ambassador to Kenya,
Michael Gertz. This happened while a2 German minister was visiting
Kenya in March 1998. After the initial discussions, it was agreed
that a second informal meeting be held and the Attorney-General
and KANU be invited. At the second meeting, opposition and
KANU leaders held detailed discussions as to whether what was
appropriate for the country was a constitutional conference or the
proposed Constitutional Commission. The consensus at the
meeting was that there was need for a forum that would address the

43 Weekly Review, 27 February 1998, p. 5.
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fears that had been expressed by civic groups about the
inadequacies of the Constitution of Kenya Review Commission
Act. Wako was asked to facilitate the process of the establishment
of a forum to allow fresh debate and discussion on the Constitution
of Kenya Review Commission Act. Thus, the Inter-Parties
Consultative Forum was born44. The Inter-Parties Committee (IPC)
formed by the Eighth Parliament had 25 members and was chaired
by the Attorney-General Amos Wako. Its membership included all
the ten parliamentary parties. Its mandate was to suggest changes
and amendments to the Constitution of Kenya Review Commission
Act which was passed by the IPPG process. Thus, once more the
Moi regime was conceding to an IPPG-like forum to defuse
political tensions that were already building up. The IPC was
mandated to receive views from stakeholders on the necessary
changes on the Constitution of Kenya Review Commission Act 97.
Subsequently, workshops were held at the Bomas of Kenya at
which all stakeholders including the NCEC was given a chance to
air its views. The deliberations that were initially held at Bomas
were characterised by acrimony between the two extremist groups
from KANU and the civil society. Thereafter meetings were moved
to Safari Park Hotel which produced rapid results.

In July 1998 at Safari Park I, a Committee of 12 members
was appointed to draft amendments to the Constitution of Kenya
Review Act of 1997. And during the Safari Park II meeting the
various parties reached a consensus on some of the key modalities
to guide the Constitution Review Process.

The Safari Park II meeting resolved to have a three-tier
structure of the constitutional review process, with the national
consultative forum as the supreme decision-making otrgan in the
process, a constitutional review commission and district
committees. But the meeting did not agree on many of the
contentious details of the three-tier structure and how its
membership would be appointed. There was still a rift between
those who favoured district and ethnic representation in both the
national consultative forum and the review commission and those
who advocated representation through interest groups. The
resolution of the above dispute met another hitch when President

44 Weekly Review, 17 April 1998, p. 4.
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Moi and the KANU Pariamentary Group insisted that
representation in the constitutional review body must be district
based. Moi said that apart from the district representation only
religious bodies, Catholic, Protestants and Muslims should be
represented?.

In the meantime, against all expectations, Safari Park II
provided a breakthrough to the constitutional review process in
Kenya. The meeting which was graced by the attendance of the
president, saw the Head of State catch extremists on both sides
unawares when he delivered the conciliatoty address. The meeting
had been charged with both KANU and NCEC ready to stick to
their hard-line positions. The president who had eatlier appeared to
side with KANU hardliners in his public stance even talked of the
need to curb presidential powers in any new constitutional
arrangements. By this action, the president diffused the tension,
which was once again building up.

The final forum Safari Park IV adopted the Draft of the
Constitution of Kenya Review Act of 1997 with some moderations
as presented by the Sulumed Committee. The committee
recommended that 25 persons be nominated by the Inter-Parties
Patliamentary Committee of whom at least two would be women;
three persons from the religious sector—one each from the Muslim
Consultative Council, the Kenya Episcopal Conference and the
NCCK; one person from NCEC; five persons nominated by
women organisations through the Kenya Women Political Caucus;
and four persons nominated by the civil society through the
National Council of NGOs of whom at least one would be a
woman®. The Sulumeti Committee also adopted the three-tier
structure comprising the Commission, the District Forums and the
National Forums. The District Forums were to be composed as
follows: three elected representatives from each location; elected
representative from major religious organisations; and all MPs and
all Councillors from local authorities in the district; and two
coordinators elected by the locational and religious representatives.
The National Consultative Forum on the other hand would

45 Weokly Review, 24 July 1998. p. 15.

46 REPUBLIC OF KENYA (1997). Constitution of Kenya Review Act, (The) 1997.
Nairobi, Government Printer; Kenya Gagette Supplement, 30 December 1998.
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comprise of all MPs, all Commissioners and representatives from
the District Forums*7.

The recommendations were translated into a Bill, which was
debated and passed in parliament with the president giving his
assent towards the end of December 1998. But even as the process
began in earnest, the Moi regime continued to put obstacles before
the Commission. It sought to use state friendly commissioners to
derail the process. The wrangles which developed and that have
always impeded the formulation of far-reaching political and legal
reforms would soon find expression in the CKRC with the merger
of the two bodies, though later on the polarisation would take new
re-alignments—fuelling the belief that the commissioners had
become captive to the political elite. These infightings and
polarisation later affected the smooth running of the constitutional
review process. There was also a lot of infighting among the
commissionetrs with most of them ganging up against the
Chairman, Yash Pal Ghai, who seemed to want the process
completed in time and also because of his strictness to financial
probity. Most of the other commissioners appeared to be keen on
dragging the process over a long period of time to guarantee
themselves continual financial remuneration. It is such forces that
the Moi regime used in its attempts to sabotage the process.

Despite several other attempts to discredit the review
process, the Ghai Commission did release a Draft Constitution in
September 2002. The process suffered an additional setback when
the President dissolved the Commission on 17 October 2002. This
was despite the fact that delegates to the constitutional conference
had already converged at the conference venue ready to debate the
Draft Constitution. In anticipation that the National Constitutional
Conference (NCC) delegates would defy the order to dispetse and
proceed with the conference, the regime sent the police to seal off
the venue of the conference at the Bomas of Kenya. The disruption
of the review process was followed closely by the dissolution of
Parliament on 25 October 2002.

47 Kenya Gazette Supplement, 30 December 1998,
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3. THE REVIEW PROCESS UNDER THE NARC
REGIME

The National Rainbow Coalition (NARC) came to power
with an overwhelming support from Kenyans. The masses were
unmistakably relieved and full of hope that a new democratic
chapter had dawned on Kenya. Many believed that the bottlenecks
that had dogged political and legal reforms would be a thing of the
past and that the review process would be jumpstarted to give
Kenyans a new constitution within 100 days as NARC had
promised. During the campaigns NARC gave the constitutional
review issue top priority, but three years later the review process’s
future remains uncertain. This uncertainty has mainly been a result
of wrangles within the ruling coalition. The review process has
divided the government with the coalition pattners National
Alliance (Party) of Kenya (NAK) and Liberal Democratic Party
(LDP) taking different posidons mainly due to the fallout that
resulted from the unimplemented memorandum of understanding
that gave birth to NARC. The review process also experienced a
change in roles of sorts with the former obstinate KANU
supporting a people driven process while NAK especially its DP
wing which had been pro-reform while in the opposition has gone
a full circle and is now intent on derailing and sabotaging the
process after ascending to power.

This became evident when President Mwai Kibaki, who is
also the chairman of DP, while attending a NARC Parliamentary
Group meeting and later a mass at St. Stephen’s Church in Nairobi
stated emphatically, that the government could not have two
centres of powers*. This position was later on to be adopted
publicly by some of his key Cabinet members who were allied to
the NAK faction of NARC. These sentiments were in reaction to
the Draft Constitution that had made provisions for an Executive
Prime Minister (PM) who would have more powers than the
President. In the Memorandum of Understanding between the two
partners that was mostly tailored to reflect the Draft Constitution,
LDP had been promised the post of PM which was specifically
supposed to go to Raila Odinga. The NAK seemed to have all

48 Daify Nation, 19 August 2003, p. 1 and 8 September 2003, p. 1; see also the
East African Standard, 19 August 2003, p. 1 and 8 September 2003; p. 1.
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along been uncomfortable with the said agreement and hence the
acrimony between the two factions. At Bomas it appeared that the
delegates supported the draft’s provisions and hence the LDP
position which went further to harden hostilities between the two
factions. It has thus become apparent that the absolute power that
the current constitution bestows on the president and therefore to
his lieutenants is a major determinant of the interests and views that
accrue from them. This is the only valid explanation that one can
use to explain the wrangling among the Kenyan elites. It is under
these circumstances that the NARC government and specifically the
NAK faction, just like its predecessor KKANU, strove to water
down the content of the changes being sought and opt for retaining
the status quo to a large extent. This clearly demonstrates that the
culture of authoritarian centralism is deeply ingrained in the body
politic to the extent that regardless of which party finds itself in
government, the authoritarian behaviour remains unchanged.

3.1. The Bomas acrimony

The struggle for the control of the ongoing constitution-
making process appears reminiscent of the pre-independence
constitution-making process, where the constitution became a
weapon in the power struggle®. The constitution to this end is a
‘power map’ and it is for this reason that many want their ‘ideas’ to
find expression in it—as this will enable them to either retain
power or capture power®. This was evident in the developments
that characterised Bomas III in which positions hardened along two
camps, one allied to NAK and the other to LDP. The acrimony
experienced at the Bomas talks took a dramatic turn when the then
Minister for Justice and Constitutional Affairs, Kiraitu Murungi,
told the Bomas delegates to either form a second consensus-
building group (after the proposals of the first consensus building
talks were rejected) or have the government pull out of the
conference. The government subsequently came up with what were
dubbed ‘consensus’ resolutions on contentious chapters that were
rejected by the delegates. This led to a government walkout from

4 GHAI, Y.P. and MCAUSLAN, ].P.W.B. (1970), op. cit.

50 DUCHACHEK, LD. (1973). Power Maps: Comparative Politics of Constitutions.
Santa Barbara, California and Oxford, ABC-Clio.
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the conference. The government claimed that the proposals on
devolution, the executive and transitional arrangements as
contained in the Draft Constitution could plunge the countty into
chaos and that the government had serious reservations about
them.

After the government walkout the delegates went ahead and
passed all the chapters on the contentious issue with little or no
debate. The remaining delegates—constituting a quorum (327 out
of the 629 full house)}—went ahead and adopted the Zero Draft.
This move was termed by KANU Secretary General Julius Sunkuli
among others as a ‘protest vote’ against the government, especially
the NAK. Thereafter, more than 113 of the MPs issued a statement
in which they gave their unreserved support to the Draft
Constitution and also vowed to shoot down the two government
Bills seeking to give patliament more control over the review
process. But as the country prepared to witness the handing of the
Zero Draft to the Attorney-General, three delegates went to court
challenging the validity of the draft. In a majority judgment, the
court ruled that patliament as currently constituted could not adopt
a new constitution and that there was need for Section 47 to be
amended. It also ruled that it was only the Kenyan people that
could midwife the constitution and, thus, instructed parliament to
amend the CKRC Act to cater for a referendum. As expected, the
judgment drew the ire of both parliamentarians and legal
practitioners and scholars. The review process thus gave the
Kenyan Judiciary a litmus test over their independence and integtity
as the whole country focused on more judgments in the review
process. In the meantime the president felt obliged to step in and
resolve the wrangles in his coalition ahead of the opening of
patliament. He not only reached out to his warring factions but also
to the official opposition party KANU as well as Ford People who
he incorporated in his government to neutralise the LDP faction. In
a series of meetings the president preached reconciliation, a plea
that seemed to soften the hard-stance of some NAK-allied Cabinet
Ministers.

3.2. The pre-referendum legal and political manoeuvres

The post-Bomas III outcome saw the ‘government’
undertake various political and legal manoeuvres in a bid to bring
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back the control of the review process to its ambit. Separate legal
huddles by individuals, political partes and civil society
organisations also stood on the way of the review process. The
constitution review process suffered a setback with a High Court
ruling that patliament had no powers to replace the present
constitution with a new one. Differences arising from Bomas
continued to play out as the government spiritedly moved to amend
the Bomas draft leading to a new battlefront as the opponents
hardened their stand. The two feuding groups were personified in
Kiraitu Murungi, the then Justice and Constitutional Affairs
Minister, on the government side and Raila Odinga, the then
Minister for Roads and Public Works, on the opposing side. As the
actimony over the constitution intensified, moves were made to
harmonise the two groups, through the Naivasha retreat supported
by the president and attended in a good will gesture by Raila and
Kiraitu Murungi. Indeed, this was seen as a break through as it
emerged that the PSC on constitution unanimously agreed to retain
an executive presidency as both head of state and government and
a PM in charge of coordination and implementation of government
business and programmes. The PM was to be appointed from the
leader of the party with majority seats in the house. Also agreed was
a two-tier devolution of power to the district level and merger of
small and economically unviable districts. It likewise recommended
the scraping of the Provincial Administration. The Naivasha retreat
which was attended by 22 of the 27 members saw the members
agree that although the president appoints the PM he would have
no power to sack him/het, this would require a 50% vote in
parliament for his/her dismissal.

It did not, however, take long before the differences
emerged again. The government soon backtracked on the
agreement in a show of lack of trust, where Murungi ovet-ruled the
Attorney-General who had taken to the Government Printer a Bill
that incorporated the Naivasha Accord; the constitutional review
process thus hit another stalemate. The two NARC factions—NAK
and LDP—decided to back different Bills to jump-start the
process. Subsequently, the Government announced that it would
not publish a Bill that proposed two-thirds requirement to alter the
Bomas Draft, whereas LDP and KANU said they would not
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negotate to change their position on the Bomas draft®!. Kiraitu
Murungi in a surprise move also said that the Government would
not support the agreement reached during a retreat in Naivasha by
the PSC on the constitution. By June 2005, the government had
succeeded in forcing through amendments to the draft by the
Parliamentary Consensus Group, a government friendly team of 35
MPs led by Jimmy Angwenyi and John Koech, endorsing the
revised Naivasha Accord which favoured a powerful presidency
and a non-executive PM. '

The government consequently moved to take control of the
PSC under the chairmanship of the government friendly Ford-P
leader Simeon Nyachae. Consequently, the KANU and LDP
members of the PSC, immediately withdrew, leaving the PSC
exclusively as a committee of government friendly MPs. This
further eroded public trust on the committee and the documents it
produced. This was the culmination of various attempts at
consensus building on the so-called contentious issues arising from
the Bomas process2. However, as the debate progressed and with
the continued adulteration of the Bomas draft, other areas such as
the transition and Kadhi’s Court became increasingly contentious.
All through, these processes were seen as government underhand
dealings aimed at mutilating the Bomas draft to suite their interest
and force the emergent document down the throat of Kenyans
against their wishes. The only plausible way forward binding to all
the warring factions it appears was the referendum.

The other issues that generated legal and political debate in
the countdown to the referendum was the deepening stalemate
over the enactment of a new constitution given that the existing
Section 47 of the current constitution and the lack of a referendum
law. Samuel Kivuitu, chairman of the Electoral Commission of
Kenya, noted that the absence of a Referendum Act would expose
the new constitution to protracted legal tussles by people unhappy
with the referendum outcome under the existing law. But this was
never addressed and in his statement on declating the referendum
results in November 2005, Mr. Kivuitu further underscored the

51 Daily Nation, 11 November 2004, p. 3.

52 Note that these two MPs were largely seen as government friendly and there
was very litde trust on their efforts at building consensus.
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urgent need for a Referendum Act. Opponents of the Wako Draft,
a product of the manipulated Bomas Draft by government friendly
MPs which was adopted at a meeting in Kilifi and subsequently
passed in parliament and approved by the president, also tried to
stop its publication by legal means. The LDP and KANU cases
seeking to stop the Attorney-General from publishing the Draft
Constitution Bill and the referendum also were filed, though,
eventually overtaken by events as the ruling in any case was pro-
referendum. The civil society under the umbrella of Yellow
Movement’ likewise moved to court to stop the referendum, a case
that was to drag until two days to the referendum when the court
decided otherwise on public interest. The overall implication in this
politico-legal battle was that the government had effectively ignored
the peoples’ views by radically changing the Bomas Draft.
However, all was not lost as re-assuringly, the people were to have
the final say on the document through the referendum and for the
first time in Kenya, had the power to either accept or reject the
document.

3.3. The referendum: the epitome of citizen participation

Constitution-making is an inalienable right of the people
both through their representatives and the totality of their
individuality. Inherent here is the sovereign power of the people to
determine how they are to be governed through a supreme law of
the land—the constitution. The people of Kenya were finally going
to offer their verdict directly in the constitution through the
referendum.

The ECK declated the date of the plebiscite—21st
November, 2005. The stage was thus set for the people to decide.
The referendum saw a historical campaign period characterised by
both camps (YES and NO) sparing nothing to win the confidence
of the people. Convincing the people now became important for
both protagonists including the government (YES) that had
promised to shake all corners of the country with the immense state
resources and machinery at its disposal. As the campaigns
progressed it became more and more clear that this was not just a
referendum but also a vote of confidence or lack of it on the
government. The then Justice and Constitutional Affairs Minister
Kiraitu Murungi had on many occasions declared that the Draft
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Constitution was a government project and that the government
could not afford to loose the referendum. These sentiments wete to
be later echoed by various other YES government ministers and
government friendly MPs across the country including the vice
president. Indeed, the president’s public support of the Draft
Constitution demonstrated the government’s commitment to have
the draft passed in spite of the many contentious issue and glaring
flaws. This was further vindicated by the president’s generosity with
public resources such as land, national parks, districts, etc, that wete
given on request by all who paid the president pre-arranged
courtesy calls at State Houses across the country. The inevitable
conclusion was the misuse of public resources and executive
powers to buy the support of the people for the draft constitution.

For the NO supporters, their public pitch was that it was
necessary to reduce presidential powers and that the Draft
Constitution had not achieved this goal which had been the central
issue that necessitated the review process. Indeed, by the president
continuing to blatantly and publicly abuse and misuse executive
powers in this way, he effectively campaigned against the draft since
the people were wise enough to see the dangers inherent in the
draft. Other areas that raised eyebrows were the unplanned salary
increments especially for councillors and chiefs. When the citizens
of the republic voted a resounding NO to the proposed
constitution it became clear to the government that no amount of
inducement, favours and intimidation would deprive them of their
right to make choices conscientiously. For the second time in three
years, Kenyans spoke decisively in disregard of government
influence. Apparently the manoeuvres to deprive the people of
their power and right to decide by the political elite failed.

The referendum was particularly important because as much
as it was a vote on the Draft Constitution, it was also largely a vote
of lack of confidence in the way state and government was being
run. Indeed, issues of corruption, unemployment, poor
infrastructure, mismanagement of state affairs, the dictatorial and
arrogant nature of certain government ministers, tribalism and
nepotism in key state jobs, general disillusionment with the
government were the undercurrents that endeared people to reject
the proposed constitution that was publicly declared a government
project. In the end, most people never read the Draft Constitution
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but voted against it on the basis of their disaffection against the
government. Likewise, those who voted for it did not do so out of
their support for the government based on its performance rather
on their ethnic leaders’ affiliation. This explains the overwhelming
“Yes’ vote from the GEMA community to ostensibly protect the
presidency.

In total disregard of other stakeholders in the review process,
the government recently constituted a 15-member committee to
undertake an evaluation of the constitution review process and
provide a roadmap for the conclusion of the process. The
committee is tasked to facilitate completion of the constitution
review process in terms of what they consider weaknesses,
strengths, successes or failure of the process and make proposals
on the way forward. The committee has since been dismissed by
the political opposition and civil society leaders who have argued
that it lacked a popular mandate. Several parallel initiatives have
also been unveiled by the civil society. These include those working
under the auspices of the Law Society Kenya (LSK), the Orange
Democratic Movement and the Syari team, which have all been
mandated by the said organizations to chatt the way forward in the
review process.

Conclusion

In 1963, when Kenya attained Independence, it adopted a
constitution based on liberal democratic practices that recognised
democratic pluralism as an important tool for enhancing and
fostering political participation in public affairs. But after 27
amendments, later in 1991 it became clear that whereas the
constitution was designated as the fundamental law of the land at
independence, the amendments showed that the constitution was
never perceived as such by the ruling elite. Instead the elites used
the constitution as a weapon in power politics to subdue or
eliminate any form of opposition. In addition, the substance of
most amendments created an edifice of an unaccountable executive
at the expense of the other arms of government, namely, the
judiciary and patliament>’. The amendments to the constitution

53 See MUIGAI G. (1993), gp. dt..
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during both the Kenyatta and Moi era entrenched the one-party
state in Kenya under which the economy and politics became
increasingly intertwined. The end result was that the executive
subjugated not only the judiciary and patliament but also the civil
society. To this end, citizen participation was rendered irrelevant.

Likewise, State control of both the political and the
economic realm facilitated the development of authoritarian
tendencies. It also promoted political patronage as an important
tool of governance and allocation of resources. Corruption
consequently became a conspicuous feature of the public sector.
The other glaring manifestation of authoritarianism was the
centralisation of power in the presidency>%. With powers to reward
loyalty and punish dissent, the president was revered by loyal
constituencies and reviled by those who lost out from political
competition. Political patronage evolved as an important tool of
governance. Patronage networks placed the president and senior
political elite at the centre of policy making. This meant that
patronage spread from the centre to the periphery, to the districts,
divisions and locations, following the hierarchy of the Provincial
Administration’s.

The state and politically powerful individuals dominated
both the political and socio-economic space. They gave little space
for citizen participation in political affairs. And with the increase of
political patronage in the management of public affairs, corruption
evolved as a mechanism of accessing justice. Access to justice by
ordinary and poor citizens became very difficult; only the wealthy
were protected by the law. The process to concentrate power in the
executive also led to erosion of the supremacy of parliament3s. It is
these autocratic tendencies that the quest for a new constitutional
dispensation in Kenya has sought to address. Although citizen
participation was minimal before the 1997 elections, their
participation was enhanced subsequently as evidenced in the masses

54 ANYANG-NYONGO, P. (1989). ‘State and Society in Kenya: The
Disintegration of the Nationalist Coalitions and the Rise of Presidential
Authoritarianism in Kenya, 1963-78, African Affairs, 88 (351).

55 UNDP (2003), op. ait.
5 Tbid,
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views that were collated by the CKRC and later there impressive
turnout during the referendum.

The 2002 general elections supposedly resulted in the
collapse of the autocratic state, but it also prepared fertile ground
for sprouting new seeds of autocracy in the country. Barely three
months into NARC’s reign, certain autocratic tendencies begun to
emerge in the Kibaki government. A group of self-seekers had
already gathered around Kibaki and were promoting narrow ethnic
and regional interests. The whole process it appeared was geared
towards ‘owning’ the presidency with the ultimate aim of
promoting patron-client politics, which is one of the hallmarks of
an autocratic state>’, and which it has to be noted is an impediment
to citizen participation in their governance. Autocracy in Kenya and
elsewhere has been personified by the excesses of the executive and
if the pre-referendum events are anything to go by, then it is
inherent in the NARC regime.

Generally, it can be observed that since the NARC regime
took power, the constitutional review process has had the following
general characteristics. First, the consttution-making process has
had no support from the ruling elite, just as was the case under
KANU. Second, that the pre-2002 opposition political elite’s
support and interest in the process was not driven by commitment
to genuine reform, but rather by the need to facilitate the evolution
of a coalition that could be used to capture power from KANU.
Thitd, elite political interests continue to block the advancement of
the reform process much to the chagrin of citizens.
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PITFALLS IN CONSTITUTION-MAKING IN
KENYA: EXPERIENCES FROM BOMAS AND THE
2005 NATIONAL REFERENDUM

by Laey W. Maina, Fuchaka Waswa and Susan Waiyego

Introduction

Kenya is currently lurching from a highly contested, spirited
and acrimonious process of constitutional review which climaxed
with a widely publicized referendum at which a draft constitution
was rejected by a majority vote. The culmination of events reflected
a diversity of interests and opinions that lacked synthesis and
amalgamation. Nowhere in the world does the process of
constitution making proceed unchallenged or without its fair share
of variation of opinion and controversy. However, the very essence
of endorsing a new constitution requires a high degree of
consensus, readiness to trade off gains for losses and a fusion of
opinion cultivated through widespread, conscious and concrete
consultation and opinion building.

As Kenya recovers from the throngs of the referendum
without a new constitution to govern it, the questions arising centre
on why the reform process failed to deliver a new constitution
thereby leaving the future of Kenya hanging in the balance. It is
important to document those opinions that lacked synchronization
and what lessons can be learnt from this process as a new way
forward is charted. While the rule of law stipulated in Section 4 of
the Kenyan Constitution was somehow followed in the entire
process, the overriding principle of participation and legitimisation
appears to have missed its matk. Kenyans wanted a constitution
that is Wanjiku'-dtiven, distributes power and supportive of
posterity.

Wanjiks, a Kikuyu female name, is now used to denote the masses, the ruled
or majority opinion after popularisation by former President Daniel arap Moi
in a rally at the onset of the constitution review process.
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From the onset of a process spanning close to five years and
two government regimes, contestations and personal interests were
evident, firstly drawing from the heads of State themselves,
government, parliament, civil society and other interest groups.
Despite points of departure being many and varied, in the final
analysis, they polarized into two opposing camps of interest
especially because the referendum vote increasingly acquired the
shape of a do or die. In the light of the above discussion, this paper
seeks to interrogate the process of constitution making in Kenya
against the backdrop of constitutional amendments since the 1960s
and the pertinent issue of gains and loses made by Wanjikux, the
main stakeholder in the process. The paper also attempts a critical
analysis of attendant contestations in constitution making in Kenya
and their connection to the governance process. The paper finally
suggests a way forward for Kenya in the pursuit of giving herself a
fair and workable constitution.

1. THE CONSTITUTION DILEMMA IN KENYA

A constitution, being a contract between the citizens and its
rulers, should embody the political will of its people. It declates the
organs of governance and their relationships; the supervisory role
of the citizens in relation to the rulers; the mutual relationship of
citizens in a policy; the rights of citizens and general principles of
democratic governance2. Constitutions also define the form and
content of government and legitimize the State’s principal
institution and procedures. This is to ensure the sustenance of a
lawful democratic and peaceful government. A constitution ought
to be a people’s document rather than a few peoples affair. These
principles of a constitution have continually eluded constitution
making in Kenya.

1.1. A chronology of undemocratic amendments

During the Lancaster House Conference of 1960 and the
two other conferences held in 1962 and 1963, indigenous Kenyans

2 KIBWANA, K. (1996). Law and the status of women in Kemya. Nairobi,
Claripress.
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were not well represented even though they comprised the majority
of those who the new constitution was to govern. The conferences’
main agenda were to debate a constitution for Kenyans of all races.
Indeed, even the laws that were drawn during this time fell short of
portraying the realities in Kenya. This reality was later to bear
profound impact since it was the basis on which widespread
constitutional amendments were made right after the attainment of
self-government in Kenya. Notably, the Kenyan majority was
negatively opinioned towards their British counterparts and
instantly regarded the Lancaster Constitution as an imposition upon
them.

Nevertheless, the independence constitution had provisions
for both institutional and functional structures of upholding the
principles of separation of powers and the rule of law3. This
presupposed a marginally limited role for the president or the chief
executive in his/her exercise of public power. It also laid down the
premium of strict adherence to constitutional procedures, which
further upheld the rule of law. Unfortunately, these positive aspects
of the Lancaster Constitution were however altered by the first
generation independent leaders on the principle of requiring a
constitution made by Kenyans for Kenyans.

The effect of most constitutional amendments of the 1960s
and beyond was the strengthening of presidential powers*.
Ironically, many amendments negated the very concept of
constitutionalism by allowing for manipulation and weakening the
rule of law. The 1965 Amendment of Act 14 for instance effectively
gave the president considerable law making, appointive and
dismissal powers. This further entrenched political patronage of the
executive over the major political organs; the judiciary, legislature
and the judiciary.

Although the citizen gives or lends power to the ruler
through the constitution, s/he still remains the ultimate rulerS.

3 OJWANG, }.B. (1976). Exeutive Power in Independent Kemya's Constitutional
Context. University of Nairobi, LLM Thesis.

4 OJWANG, ].B. (1976), p. at; KIBWANA, K. (1996), ap. az.; MUTE, LM.
and WANJALA, S. (2002). When the constitution begins to flower. Paradigms for
constitutional change in Kenya. Nairobi, Claripress.

5 KIBWANA, K. (1996), ap. dit

105



1’AFRIQUE ORIENTALE . ANNUAIRE 2005

Kenya’s independence constitution has, however, been manipulated
by a few individuals without due consideration of the citizens. The
death of Jomo Kenyatta in 1978 and subsequent enthronement of
Moi marked a considerable break in terms of citizen silence.

The immediate years following the death of the first
president witnessed little socio-economic and political reforms.
Leaders and citizens alike initially watched with expectation unable
to discern what leadership style Moi was to adopt. Some allied to
the former president continued to mourn his death while inwardly
nursing a doze of defiance to the new regime. Coupled with this
confusion was the fact that the incumbent president had to
familiarize and endear himself with the masses in order to win their
support. Thus, it took him five years to make the first constitutional
amendment which became the single most controversial
amendment of its time.

The Amendment Act n® 7 of 1982 made Kenya a de jure one-
party State. KANU became the single unchallenged party in Kenya.
With this, executive powers were strengthened further, as the
citizens became more and more alienated from the governing
process. From then onwards, the president blocked any attempts by
opposition leaders to register any other political parties.
Intimidating measures such as imprisonment and detention without
trial became rampant. In extreme cases, dissidents were forced into
exile as the citizenry went into obligatory silence. At the same time,
government force was employed in almost all party activities
including campaign and elections. In 1988, for instance, a massively
rigged election was conducted. The 1988 general elections
coincided with a global cry for good governance and democracy.
Internal government critics together with foreign sympathizers
lobbied the masses and other non-State actors to further agitate for
change in the constitution in order to allow for multiparty
democracy. Meanwhile, Moi further tightened his grip on power in
the hope that government critics agitating for a change in the
constitution would be silenced.

At the hierarchy was such that political elites amassed more
and more power while the masses became more and more
manipulated. Kenya had become a State where personal expediency
dictated the direction of events and power consolidation was the
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sole business of government. Democracy was thus grossly
undermined.

A salient component of democracy in any given country is
the mutual relationship among citizens, values and leaders. The
three should be in such a way that there is shared agreement
regarding how each should be articulated and aggregated. There
should be shared understanding and agreement regarding how
much power and authority the government should hold, how and
when it should exercise it. National values indicate those ideals that
should be upheld by both the leaders and the citizens. The citizens
should on the other hand be accorded enough room and respect to
participate in shaping their own destiny. The 1982 constitutional
amendment lacked most if not all of these values and by 1990 there
was great mass disaffection in Kenya.

1.2, Multipartyism and constitutionalism

The concerted efforts by non-State actors did not go
unheard and at the beginning of the 1990s, Section 2A of the
constitution was repealed to allow for multipartyism. Later in 1992,
Act n° 6 of 1992 was amended to secure broad national acceptance
of a successful presidential candidate with the requirement that
such a candidate must garner at least 25% of the votes cast in at
least five of the eight provinces in Kenya. This was designed to
ensure that the president had a wide base of popular supports. At
the time, the feeling was that Moi had through divide and rule
secured his position and other aspiring presidential candidates
would be severely disadvantaged in achieving popularity across the
provinces. This amendment also limited the president’s tenure to
two terms of five years span but as ruled by the high court, this
limitation did not affect the incumbent president’s candidature.

Pressure for constitutional review continued to mount after
1992 consistent with the suppression of citizen opinion and abuse
of the rule of law. Though Moi promised to steer constitution
reforms and reiterated the same in 1995, little was undertaken in
this direction till 1997. It was obvious that the lethargic nature with
which the government was treating the matter required a firm and

6 MUTE, LM. (2002), ap. ci.
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incessant push. Several initiatives to this direction were formed in
the late years of the decade: Firstly, the Citizen Coalition for
Constitutional Change initiative was constituted in 1997 with the
sole putpose of pressing for reforms. Later, the National
Convention Planning Committee composed of religious
organizations, political parties and the civil society was formed.
Another crucial body formed at the time was the National
Convention Assembly, which argued for comprehensive reforms to
take place before the 1997 elections. Reluctance from the
government further derailed the process and only minimal
amendments to the constitution were made, mainly to allow level
playing field for all parties in the 1997 elections. This development
was particularly steered by the Inter Parties Parliamentary Group
(IPPG) formed in July 19977,

Hence, the late 1990s saw increased involvement and
participation of the citizenry mainly due to concerted global
concern and the euphoria for good governance that swept virtually
all parts of Africa. In Kenya, economic crises and poverty were
blamed on the president’s system of governance, patronage and
corruption. When Moi made a return to power in 1997, the battle
became intensely protracted and public attention was turned full
throttle to the role of the constitution in curtailing the abuse of
power. The awareness-raising campaigns through writings and
public fora further sensitized the citizens on their rights as the
principal actors in governance. By the close of the decade, Moi’s
government was becoming increasingly rickety as the general
populace sought to remove Moi from the helm of power.

After recovering from the 1997 elections, the major reform
institutions continued to demand constitutional review. The IPPG
for instance, is largely responsible for the establishment of the
Constitution of Kenya Review Commission (CKRC) through an
Act of Parliament in 1997 and the review of the same Act in 1998.
This CKRC Act endorsed a people driven constitution review
rather than a parliament-driven one. In 1999, another body, the
People’s Commission of Kenya was formed which later became the
Ufungamano Commission. Finally, the CKRC amendment Act of
2000 occasioned the naissance of the review process with Yash Pal

7 MUTE, LM. (2002), op. ait.
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Ghai being appointed its head. Later, the Ufungamano Commission
would merge with the CKRC and become integrated into the Ghai
commission. Henceforth, the CKRC began its planning phase for a
people-driven constitution and by 2001, the process was well under
way. There was expectation that the review process would end
before the next general elections scheduled for 2002 but this
became increasingly difficult owing to the slow pace of the review.

Politically, the great break for Kenyans appeared to come in
2002 when key leaders amalgamated in the form of the National
Rainbow Coalition (NARC)® to oust President Moi from power.
President Kibaki, who took over was elected on a platform of
instituting good governance, eradication of corruption and
delivering a new constitution. Accordingly, 2 new constitution was
to be ready within the first 100 days of NARC’s reign but this was
not to be.

1.3. Legitimising and institutionalising constitution-making

in Kenya

A constitution derives its legitimacy and legality from several
tenets one of which is popular participation rather than the wisdom
of lawyers. This legitimacy from the people appears cleatly
entrenched in the Kenyan constitution. Though amendments to the
constitution and other laws in Kenya have been entirely undertaken
by patliament, constitution making is a multi-thronged operation
and can be done in a number of ways. To achieve a greater measure
of legitimacy, the Kenya constitution provides for a Law Reform
Commission (LRC), which is required to make recommendations
and forward them to parliament for debate. A ruling party may
propose particular laws or changes which can also be debated in
patliament’. A more representational model involves the
appointment by government of a commission from among interest
groups of independent nature. Accordingly, the constitutional
review Act states in Section 4 that constitutional reform will be
undertaken by way of a Constitutional Review Commission which

8  NARC is a coalition of several political parties, the main ones being the
Democratic Party of Kenya, Liberal Democratic Party, FORD-Kenya party
and the National Party of Kenya,

9 KIBWANA, K. (1996), op. dit.
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is mandated to collect views from the general public and synthesise
them.

The other instrument is the constituent assembly which may
comprise elected members such as parliamentarians or other
tepresentatives elected in the same way as legislators who give their
proposals which are then subjected to a referendum. Another
instrument in the process of review is the National Constitution
Conference consisting of representatives from different interest
groups drawn from the major institutions of society. The delegates
elected to this forum represent the various regions and sectors of a
country and convene to deliberate on the views collected from the
wider public.

Lastly, the review process also requires but not of necessity
that once the views are collected and synthesised into a draft
constitution be exposed to public scrutiny by way of a referendum.
All registered voters may cast their vote of a ‘NO’ or YES’. If by
way of a simple majority, the draft constitution is supported by a
larger vote, the draft goes to parliament for endorsement and
enactment.

In the recently completed constitutional review process,
participatory principles were enhanced through various procedures
that gave the citizenry or their representatives an opportunity to
express their views and aspirations regarding the main issues of
governance. The organs utilized in the review were mainly the
Review Commission, the Constituency Constitutional Forum, The
National Constitutional forum, the Referendum and The National
Assembly. During the review process, inclusiveness and
accountability were faitly evident and a conscious effort was made
to include all stakeholders irrespective of race, gender, socio-
economic status, age, creed and others. This was undl the first
draft—the Bomas!® Draft—was released to the Attorney General.

1.4. From Bomas to Wako’s Draft

In Kenya, the subject of constitution making and reform has
been severely overshadowed by the magnitude of powers accorded

10 Name derived from the Bomas Conference Centre, which was the official

venue of the constitutional conference.
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to the head of State and also by the sovereignty of parliament. At
the same time, the cracks in the practice of the rule of law largely
contribute to the breakdown of any meaningful constitutional
agenda and may be said to have contributed widely to the disparity
of opinion witnessed in the recent review process. In Kenya, scanty
law understanding together with the widespread use of law jargon
in official documents does not help the case.

In September 2002, the constitutional conference constituted
from the people of Kenya to write the new constitution completed
and presented to the Attorney General the Bomas Draft. As already
discussed, the document was largely informed by views collected
from the citizenry. These views show that the Kenyan citizenty was
deeply dissatisfied by among others the powers accorded to the
presidency in the existing constitution and the absence of checks
and balances to tame this power. Other areas of discontent arose
from the conduct of parliamentarians as representatives of the
people, abuse of office by civil servants, human rights atrocities, the
structure of government, misuse of power by government, land
tenure problems and issues to do with national resource allocation.

On the official voting day where the conference delegates
finally endorsed the document, the government side on sensing
defeat, left the conference venue in a huff. The walk-out was a
reflection of failure to reach consensus on especially the trimming
of executive powers and to a lesser extent, the devolvement of
government. The factions in government thereafter openly
disowned the Bomas Draft and cited manipulation by delegates as
their reasons for leaving. Later, this document was to be presented
to parliament, which through the use of government manipulation
of a simple majority vote, obtained the mandate to alter it.
Controversy heightened again with the opposition and pro-Bomas
Members of Parliament walking out. This was the second walk-out.
Afterwards, the draft was taken through various cosmetic
consensus-building retreats largely attended by pro-government
members of parliament. The first such retreat ‘produced’ what is
now known as the Naivasha accord that trimmed considerably, the
Prime Minister’s powers provided in the Bomas Draft.

To gain the support of the Christian churches who initially
opposed the draft on the basis of the preference accorded to the
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Muslim based Kadhi courts!!, further consultations speatheaded by
government saw the addition of Christian, Hindu and other
religious courts as alternative provisions for the exercise of personal
law. The changes were effected and finally sealed at Kilifi. The
Kilifi document thus became known as Wako Draft following its
official release by the Attorney General. It no longer represented
the wishes of Wanjiku. Instead, it sought to protect the interests of
the powerful elites, leading to a marginalization of Wanjiku. These
-last developments defeated the logic of Bomas and took the
country back to the days when amendments in parliament were
made to preserve the status gquo oblivious of the wishes of the
majority.

In close succession, the pro-government elites had thus
managed to thoroughly adulterate the Bomas Draft behind closed
doors and through manipulation, exclusivity and use of government
machinery. This was orchestrated to suit the existing regime and
maintain the status gquo as far as executive power was concerned.
Hence, the whims of a few replaced the will of the majority.
Constitutionalism provides the means for curbing arbitrariness in
discretion'?. The foregoing events were definite manifestations of
the appearance of constitutions without constitutionalism, a
common feature in Africa'’. But the battde was far from over and
on the 21 July 2005, the altered/Wako Draft was finally endorsed
by a majority in patliament and a referendum was announced.

The two walks-outs are significant in Kenya’s history because
they represent a drawback in participation and consensus-seeking
and also the birth of highly polarized views that saw politics in the
country take an ugly twist with personalities rather than the
documents becoming the objects of constitution making. This shift
severely curtailed quality of discussion, debate and dialogue which

These are religious courts based on the Sharia/Muslim law and are usually

administered by a Muslim cleric.

12 ASEKA, E.M. (2005). Pitfalls of ideology, social policy and leadership in Africa.
Instincts of predatorial leadership. Nairobi, New EME Research Initiatives and
Publishers.

13 OKOTH-OGENDO, H.W. (1991). ‘Constitutions without constitutionalism:

Reflections on an African paradox’, in LG.SHIVJI (ed), State and
constitutionalism: an African debate on democracy. Harare, SAPES books.
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are themselves the ideals of democracy. Democracy also
encapsulates tolerance of opposing views and the government was
obviously ill advised to walk out on what was otherwise a maturing
process. Sooner, rather than later, Wanjiku would also have her
opportunity to walk out.

Apart from the current government’s interest in the draft
constitution, another parallel document presented to the people as
an alternative to the Bomas Draft was the Ufungamano Initiative
Draft. The Ufungamano Initiative was born through the coming
together of the different Christian faiths to form what is now
known as the Ufungamano Initiative for Constitutional Reform. It
will be remembered that previously, Ufungamano was a lobby
group spearheading the birth of a people-driven review process and
was eventually absorbed into the CKRC. Its breakaway from
Bomas at this later stage was unkindly received and in some
quarters interpreted as stimulated by government stakeholders.

The Ufungamano Draft presented to the head of the CKRC
was faulted on several grounds. One of the major reasons was the
deletion of the Kadhi courts from its contents. This action was
perceived as a vindictive and conscious effort to marginalise the
Muslim community. The Kadhi courts have been ingrained in the
constitution since 1964 and provide a system of arbitration in
matters of personal law for those professing Islam. The second
contention with the Ufungamano Draft was based on its rebuttal of
a partliamentary system which according to CKRC was the
expressed wish of the majority. In the Ufungamano Draft, the
proposal was to have a centralised presidential system not
significantly different from the existing structure. Third, the draft
was criticised as a drawback on equitable resource accessibility in
that it protected the property of present holders of large chunks of
land. The draft was also condemned for proposing a centralised
government with strong provincial administration, not much
different from the cutrent structure.

Further contentions with the draft emanated from its
treatment of the issues of social justice and that were downplayed
through absolving the State from total responsibility in such
matters. This was seen as tantamount to ignoring the plight of the
minorities, the poor and disadvantaged. The draft also appeared to
entrench the existing divide-and-rule politics by transferring power
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to parliament and to the judiciary without putting in place checks
and to curtail compromise especially on matters of national interest.
Further, the draft seemed to give much leeway to parliament by not
attempting to hold it accountable.

On the other hand, the Wako Draft, though posing as
tepresenting the wishes of the people, was carefully planned to
protect the presidency from becoming stripped of power and to
produce a likeness of a ‘new ordet’, while in effect preserving an
older one. It is no wonder then, that when the time came for
opinion to be tested, very few cared for what was in the Wako
Draft since the battle was long lost. Propaganda and mayhem
replaced reason and all manner of opinions were peddled so that in
the end, it was difficult to really know what the referendum vote
was about. Hence, diverse issues emerged to shape the opinions
leading to the support and rejection of the draft. Whether these
issues were products of ignorance, misinformation or
misintetpretations, they form the backbone upon which the draft
constitution was rejected.

2. THE REFERENDUM

The referendum events must be viewed from the backdrop
of the history of constitutionalism in Kenya. The key thrust here is
that the manipulation of the Lancaster document by power elitists
has hampered democracy and free choice. The NARC government,
drawing from the lessons of the past, anticipated that past
manipulations could shape or restrain opinions. It failed miserably
by not recognising the mileage made by the people through the
1990s as detailed earlier in the chapter. It was foolhardy to imagine
that Kenyans could do with minimum reforms after a battle
spanning close to 15 years.

The Bomas process had proceeded smoothly with Wanjiku
in command but the public was angered by the pseudo-reformists'
and their attempt to change course especially with regard to the
devolution of power. Their position was not helped by the fact that

4 Politicians who initially, while in the opposition, favoured devolved

government with reduced presidential powers.
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most of them were allied to the president and were also from the
GEMA'" community. By expunging and denying Wanjiku her right
to chart her own future, constitution-making once again became
élitist-driven and this was to have grave impacts in the process of
conducting the referendum.

2.1. Undetrlying controversies in the 2005 national
referendum

Most interest groups and even the general citizenry agreed
that the proposed constitution was by and large a good one, in that
70-80% of its content was in line with the views of most Kenyans.
However, there was a general feeling that the issues of discontent
were of great importance and to ignore them would have
detrimental effects both to the future and welfare of the nation as a
whole. Some of the controversial issues in the draft constitution are
as given below:

2.1.1. Executive powers

The Wako Draft appeared to undermine the views on the
executive arising from the National Constitutional Conference. The
conference had suggested a strong prime minister and a president
with limited executive roles. In Articles 142-144, the executive
powers of the Head of State are detailed. According to these
Sections, the authority of the president include heading the
government, being the Commandet-in-Chief of the Armed Forces,
chairing the National Security Council, appointing the Deputy
President, the Prime Minister, two Deputy Ministers, Ministers,
State and Public Officers and others. Most critics felt that such
overwhelming powets would:

. Compromise the loyalty of the government to citizens, as
they would first and foremost be loyal to the president.

. Permit the president to appoint as many ministers as he
wished

. Give the president opportunity to appoint ministers from

any side of the house to his advantage. Furthemmore, the
draft gives the president the mandate to appoint at least 20%

15 GEMA is an acronym for Gikuyu, Embu and Meru ethnic groups.
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of his ministers from outside elected members of parliament
which many perceived as subject to abuse.

- Present the opportunity for a dictatorial president since the
presidential powers touch on every significant arm of
government.

2.1.2. Devolvement of government

The other contention for anti-supporters of the draft centred
around the role and sovereignty of the district governments and
their legislative authority detailed in Article 208 Sections 1 and 2.
Though regional governments were proposed as means to
devolving power, critics feared that district government power to
pass legislation on some matters might discriminate against
minotities. The general feeling was that proper checks and balances
were not provided for.

Furthermore, sub-section (d) and (f) of Article 221 Section 1,
specified that district governments would be responsible for the
development, operation and maintenance of district infrastructure
and services and that the central government would not
compensate district governments that fail to meet their fiscal
obligations from their tax base. This particular clause would leave at
own peril poor districts and amounts to a contradiction of Article 8
Section (a) which promised equitable access to national resources
and services by all citizens. Additionally, the discredon to district
governments to hire their own staff left room for sectionalism and
tribalism to thrive.

2.1.3. Issues regarding the rights of citizens

There was a feeling that in the Bill of Rights which applies to
one and all, right to life (Article 35, Section 1) has a pre-condition
where prescription by an Act of Patliament is cited meaning that
patliament could utilize that clause to curtail a life. In the same
Article, Section 3, abortion is prohibited except by an Act of
Parliament. This again means that parliament would have the last
word and it would be at liberty (not medical doctors) to allow
abortion. Furthermore, the Article on Right to Health (61) accords
one and all the right to reproductive health care. Sections of critics
allied to the church considered this clause as sneaking the right to
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abortion into the constitution. It was felt that a precise definition of
reproductive health ought to have been provided to avoid
misinterpretation.

Further, Article 33, Section 2 gives parliament the mandate
to enact legislation according jurisdiction to subordinate courts to
hear applications in cases of contravention of the Bill of Rights.
This particular Article was perceived as tantamount to allowing
religious courts to deal with matters of very serious nature.

Critics also felt that the right to found a family contained in
Article 42 Section 1, 2, 3 allowed a misnomer since the rejoinder
after: “...Every adult has the right t0...” is followed by two
independent statements a) and b) thereby leaving the right to found
a family as an independent clause without qualifying the essence of
sex partners. This gave the impression to some that the clause
allows one and all to found a family and silently endorses
homosexual marriages.

2.1.4. The distinction between religion and State

Majority of critics allied to the church felt that the separation
of religion and State cited in Article 10 was contradicted by Article
34 Section 4. The Bomas Draft had retained Islamic/Kadhi courts
but to quell protests from Christian leaders, amendments were
made in the Wako Draft to include other types of religious coutts,
namely Christian, Hindu and others.

Secondly, Section 10 is also contradicted by Article 179
Section 1, where Kadhi and other religious courts are given mandate
to decide over issues of personal nature. This was seen as
tantamount to bringing religion into State issues. Furthermore, the
Article only mentions by name Kadhi, Christian and Hindu courts
and gives the ‘other’ category to include any other religiously
constituted courts. This was seen as synonymous with establishing a
laissez-faire attitude where anyone wishing to start a sect and
establish within it a system of courts to arbitrate in personal matters
would be free to do so. In essence, the burden of supporting and
maintaining religious courts of whatever nature and number would
fall on the citizenry as according to Article 178 Section 5 which
states: “The State shall provide adequate resources and opportanities to
members of the judiciary to enable them to deliver justice to the highest
standards”.
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2.1.5. General elections

In the Wako Constitution, Article 118, Section 1,
patliamentary and presidential elections are to be held 28 days
before the expiration of the term of parliament. Article 6 Section 1
states that those occupying the offices of the president and the
vice-president immediately before the effective date shall continue
to serve until the first elections held under the new constitution.
Section 8 specifies that such officers shall be required to take an
oath of affirmation once the new constitution is enacted. The
clauses were largely interpreted to mean that the next general
election would be delayed if the new constitutional dispensation
took effect. When the two Articles are jointly interpreted, many
feared that the next general elections could occur in either 2010 or
2012. Moreover, it was feared that the enactment of the new
constitution would give the incumbent president another two terms
of office, as well as give all other tenured public officers a fresh
mandate for appointment.

2.1.6. Contentions in land and property distribution

Article 78, Section 2 (f), which proposed elimination of
gender discrimination in laws, regulations, customs and practices
pertaining to land ownership and distribution was perceived as
undermining cultures in communities where land ownership is
sorely a preserve of men. As such, the Section was contradicting the
promotion and protection of culture cited in Article 27. Likewise,
the Wako Draft called for radical land reform which stirred anxiety
among owners of large tracts of land, especially in the fertile Rift
Valley region. Needless to say, much of this land was illegally
obtained through historical advantage yet the squatter problem
continues to escalate.

2.1.7. Amendment of the constitution once enacted

Article 2, Section 2 declares that the constitution once passed
cannot be contested by any court or State organ. Article 281 sets
the condition for any amendment which requires among others, the
collection of one million signatures, the endorsement of parliament
and the president himself. Reservations arising from this Article
centre on the difficulty of acquiring one million signatures and the
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possibility of manipulation through religion, ethnicity and political
patronage.

2.2. Dynamics of the pre-referendum debate

The main stakeholders in the referendum debate were
essentially government, opposition parties, Wanjiku, civil society,
religious groups, the Electoral Commission of Kenya (ECK) and to
some extent, the international community. Because of deep-seated
and divergent opinions, government split in the middle with pro-
reformers defiantly denouncing the Wako Draft and the pseudo-
reformists digging in for the flawed constitution. The constitution
antagonists in government coalesced around the Orange
Democratic Movement. Given the nature of competitive politics
and the mistrust that had been created immediately following the
inauguration of the NARC government, it became apparent that the
referendum would not only be an opinion poll on the draft
constitution, but also a vote of confidence or of no confidence in
the government of the day. This change of focus may well have
been introduced by the supporters of the Wako Draft (YES camp).
The president himself declared his support for the document while
his supporters declared openly that the Wako Draft was a
government project warranting the marshalling of national
resources to ensute the YES side carried the day.

As the facilitating institution, the ECK designated two signs
that were to be used by the two sides with the Banana sign going to
the YES camp while the Orange went to the opposing side (NO
camp). It also set up mechanisms for civic education to enlighten
the masses on the substance of the draft constitution. This last
effort seems to have achieved very little as power politics had
already poisoned the voters’ objective thinking. The only immediate
tangible benefit to Wanjiku was a sudden upsurge in the sales of
bananas and oranges. Driven by both real and imaginary fears, all
manner of propaganda and wvulgarity from both camps were
employed in a bid to sway the votes. Displays of political arrogance
and police brutality were also often displayed. With political tension
at peak levels, terms such as traitors, sycophants, tribalists, old
guards, home-guards, loyalists and propagandists resurfaced in
Kenyan history.
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A rather interesting development was the formation of the
‘middle ground’ group, who were in favour of the postponement of
the referendum until the contentious issues were ironed out. When
government stuck to its position to push the referendum through
despite the heat raised by these contentions, all except one member
of the middle group defected to the YES camp, thus reinforcing the
significance of survival politics. In the case above, good sense
would have meant settling for the NO vote, as this would in
principle give Kenyans another legal chance to reconvene and
negotiate a new constitution. On the contrary, a YES win would
have automatically sealed this possibility since constitutional
provisions for amendment were in practice, impractcal.

Unfortunately, key church institutions also appeared to fail
the test of leadership by not providing guidance to the polarised
citizens. This approach was unfortunately the position of the Kenya
Law Society (KLS) as well as other major institutions. As it turned
out, Wanjiku would vote in the historic referendum, influenced and
guided largely by ethnicity and sycophancy.

2.3. The referendum outcome

On 21 November 2005, Wanjiku made her choice, handing
government a humiliating, resounding and convincing defeat where
the ‘NO’ side garnered 57% of the votes against 43% for the YES’
side. This translated into 3.5 million votes against 2.5 million
respectively (Table 1). As already indicated, a peculiar observation
of the voting pattern was the tribal angle it assumed. Since
independence, administrative boundaries in Kenya tend to
represent the spatial location of the ‘big tribes’. For instance,
Central Province is largely occupied by the Kikuyu, Western by the
Luhya, Nyanza by the Luo and Rift Valley by the Kalenjin.
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Table 1: Countrywide voting patterns at the referendum

Province | Registered YES NO % % | % Voter

voters YES | NO | turnout!
Nairobi 961,295 161,344 212,070 42 56 38.84
Coast 967,518 64,432 269,655 19 80 34.53
N. Eastern 237,321 12,401 39,028 24 75 21.67
Eastern 1,977,480 485,282 494,624 49 50 49.55
Central 1,795,277 1,023,219 74,394 92 07 61.14
Rift Valley 2,668,981 395,943 | 1,218,805 | 24 75 60.50
Western 1,322,604 240,582 358,343 39 59 45.28
Nyanza 1,664,401 114,077 822,188 12 87 56.25
Total 11,594,877 | 2,532,918 | 3,548,477 | 43 57 52.45

Source. Electoral Commission of Kenya, 2005

Ethnicity seemed to play a larger part in voting patterns since
only one out of the eight provinces voted overwhelmingly in favour
of the Wako Draft. Given the political angle that this referendum
had assumed, coupled with post independence stereotype attitudes,
it may not be far from the truth to conclude that people from
Central Province (the president’s home turf) voted with the hope of
protecting what they perceived as their ‘presidency’, and not
because the draft was appropriate for the country. Voting in
Nyanza Province is mostly likely to have been driven by similar
ethnic politics. In the other six provinces, voting seems to reflect
some tendencies towards tolerance of divergent opinion.

Another key observation was the rather low voter turnout
countrywide. Surprisingly, provinces with larger political stake-
holding in the process such as Central and Rift Valley and Nyanza
had a somewhat higher turn out of above 55%. This is also
reflective of the battle for ethnic-political supremacy. The low turn
out for the other provinces may be explained by the poor timing of
the referendum and perhaps a general apathy on the part of the
voter. This apathy together with the low levels of education sdill
prevailing in most parts of the country renders most Kenyans
vulnerable to political manipulation. In mote than 40 years,
punctuated by national elections every five years, the living
standards of the ordinary citizen have not improved much.

16 Column added by authors.

121



[’AFRIQUE ORIENTALE . ANNUAIRE 2005

Statistics suggest that poverty remains endemic in most areas (Table
2). Poverty levels countrywide seem to suggest a correlation with
the patterns of political patronage. In the three different regimes
after independence, accessing national resources has been closely
tied to political alignment. The tendency to concentrate power and
hence propensity for development in a single region closely ties
with ethnicity. For instance, in the year 2000, an estimated 73% of
the total population in North Eastern Province was living below
the poverty line, a condition that could be attributed to among
others its political marginalization. This compared to about 35% in
Central Province reflects a certain pattern in political and economic
dominance (see Table 2).

Table 2: Soco-economic indicators by region (%o)

Poverty Human Development (2001) ]
Human Gender- Life
Income Human
. poverty related expectancy
Province poverty, ind development devel .
2000 index index (HDI) evelopment in years,
(HPT) 2003 index 1999
Nairobi - 29.7 0.758 0.626 61.6
Central 35.3 31.6 0.467 0.597 63.7
Coast 69.9 373 0.413 0.464 52.2
Eastern 65.9 431 0.525 0.512 62.8
N. Eastern | 73.1 41.9 0.413 0.454 51.8
Nyanza 70.9 42.8 0.44 0.429 47.7
Rift Valley | 56.4 35.6 0.51 0.526 59.5
Western 66.1 38.5 0.449 0.446 53.5
Kenya 52.6 341 0.55 0.521 54,7

Source. SOCIETY FOR INTERNATIONAL DEVELOPMENT (2004).
Pulling apart: facts and fignres on inequality in Kenya. Rome, SID (p. 24).

The trend is similar when it comes to other socio-economic
indicators like the Human Poverty Index, Human Development
Index and life expectancy. With the lowest life expectancy of 47.7
in Kenya, the case of Nyanza province though endowed with
substantial natural capital is perhaps more compelling. This could
be explained by decades of political marginalization. The obvious
association of political victory and economic resource allocation is
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also highly responsible for voting behaviour and post-voting
atrocities committed mainly by political leaders.

2.4. Diverse interests

Although over three million Kenyans voted ‘No’ to the
Wako Draft, the results represented a myriad of interests rather
than a rejection of the document. More than ever before, Kenyans
wallowed in disaffection over the way the new regime abdicated its
mandate to the people by intensifying power to itself and allowing
corruption to thrive. The referendum thus provided an opportune
moment for the expression of these divergent interests which can
be categorised into at least five namely, aspirations of minority and
ethnic groups’, faith groups’ interests, personal political mileage,
opposition parties’ dominance, and the NAK/LDP supremacy
interests. Underlying all these was the government’s failure to
honour the memorandum of understanding brokered among the
coalition partners at the onset to the 2002 general elections. '

With regard to minority and ethnic aspirations, the key
constitution contesters appealed heavily to primordial ethnic
sentiments. Hence, politicians fanned ethic hostility against each
other using ethnicity as a platform for securing support. Ethnic
minorities were threatened with possible exclusion from
government and further economic marginalization should they vote
for the Wako Draft. The masses were told that the GEMA ethnic
groups planned to secure a firm grip on power through the Wako
Draft to ensure that no other group would ever reign. At the end of
the day, the daggers were drawn between mainly the GEMA
community on one side and the rest of Kenyans on the other.

Regarding the religious groups, the battle mainly concerned
the Christians and the Muslims with the sole basis being the
presence of the religious courts. With the enshrinement of other
religious courts in the Wako Draft, there was expectation that
Christians would be pacified and won over to the draft. However,
although mainstream Churches displayed a modicum of satisfaction
with the amendment, most other denominations remained
staunchly opposed to the inclusion of any religious courts especially
because they do not reflect their prevailing beliefs. It was the feeling
of the wider majority that the inclusion of the Chtistian and Hindu
courts was in effect meant to serve the interests of the Muslims by
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enabling the retention of the Kadhi courts and eventually, the
establishment of the Sharia law in Kenya.

Personal political aspirations were by and large the most
conspicuous of all the diverse interests that were manifested. At the
sutface level, the battle appeared cut out between the head of State
and the leader of the Orange Democratic Movement (ODM), a
non-registered body formed after a historic anti-Wako Draft rally in
Kisumu. For most Kenyans, it was a case of president Kibaki
versus Raila Odinga and no amount of civil and constitutional
education could sway this arising fixation. Other groups with vested
personal interests were the members of the legislature themselves
who swayed with the current to what side each perceived as likely
to win. Several ‘defections’ from pro-government group
characterised the countdown to the referendum.

To some extent, opposition parties represented an obvious
interest since the success of the Bomas constitution was closely
associated with levelling the playing field for all political players and
would be key to determining the direction of change in the 2007
elections, At the middle of this campaign were the key party players
namely National Alliance Party of Kenya (NAK) and the Liberal
Democratic Party (LDP). Due to the failure of NARC to meet the
obligations of the memorandum of understanding, LDP which has
so far been considered the senior partner in the coalition left no
stone unturned in expressing its disappointment with being short-
charged. The fact that the position of prime minister was
earmarked for Raila Odinga if the Bomas Draft came to force
meant that the party could not support a process where the powers
of the prime minister were thoroughly severed.

2.5. Post-referendum adjustments

Despite its dogmatic support for the Wako Draft,
government promptly acknowledged Wanjiku’s decision, but
stopped short of conceding defeat. The immediate response from
the pseudo-reformists was to assert their position, negate the lack
of confidence by the people expressed in the review process and
reinforce their constitutionally derived control over the masses. A
key post referendum adjustment was the historic sacking of the
whole cabinet, re-constituted two weeks later minus the pro-
reformist coalition partners. For the first time in the history of the
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nation, a significant number of appointees to cabinet positions
declined these offers on account of unwillingness to work with a
government perceived to be antagonistic to its very citizenry which
in the historical context was a slap in the face of the ‘Chief’. On the
other hand, it was indicative of the unstoppable and increasing
democratic space that Kenyans continues to nurture. The peaceful
climate within the turmoil of the review process is also suggestive
of political maturity taking root in the country. Kenyans do widely
acknowledge that the government of the day may be “legally” in
power but widely feel that it continues to stay in power without the
people’s mandate. Generally, the current cabinet no longer
tepresents the NARC coalition that won the 2002 general elections.

Controversy still reigns supreme with government being
perceived as skewed in favour of the GEMA community and as
reluctant to fight corruption. It may be widely acknowledged that
the government continues to largely ignore emerging political
lessons and appears to instead lean on traditional experiences. That
explains why the subsequent political mood in the country is one of
uncertainty, confusion and anxiety. Political arrangements after the
referendum appear to complicate the possibility for a vote of no
confidence in the government and do not leave much chance for a
snap election. An evaluation of the lessons learned from the
national referendum is most likely to come in the next general
election, which like the referendum is expected to be historic.

Conclusion

For a long time, there has been widespread disenchantment
over the pace of democratic progression in Africa. The masses have
often cried fowl whether in times of the general elections, electoral
campaigns, government appointments and constitution making.
This is because at such times, patronage and chentilism (authors’
emphasis) amplify and acquire gain momentum. In both dientilism
and patronage, the ruling elites rely on awards of personal favours
to secure their power base. The whims of those in power are
protected through manipulation of the very instruments supposed
to protect the people.

In Kenya, the rules of the game apply, only made easier by
the salient ethnic divisions already existing and the low level of
political awareness among the populace. Thus, a small section of
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the populace becomes the stakeholder of all political process
replacing the masses in a game largely regulated by patrimonialism.
Constitutionalism and constitution making have also been dotted
with neo-patrimonial tendencies, where the model of rule revolves
around three main systems namely presidentialism, clientilism and
misappropriation of State resources for personal advances. In the
case of presidentialism, the chief executive will portray himself as a
father figure whose counsel must be followed. Many a times, his
image is deliberately entrenched in the minds of the general
populace. He thus becomes the main driver of change (or no
change) and his word often attains the standard of gospel truth.

Since independence, Kenyans have tirelessly agitated for a
new constitution. They have desited to own a constitution
representing their deep cherished values but also protecting their
interests as a people. Their passion has not been undermined by
subterfuge, intimidation or shrewdness. However, as posited in this
chapter, their realization of this dream continues to be elusive. It
becomes imperative for a way forward to be charted taking into
consideration the tendency for especially a few neo-patrimonial
elites to hijack the process and to sacrifice public good on the altar
of personal loyalties and advancement. The major lesson to be
learnt is that the nature of leadership in Africa continues to be
heavily bent on personal gratification rather than a mandate to
deliver the fruits of development to one and all.

Still, the power of the vote is now more than ever evident for
the majotity who now know for sure that destiny and the possibility
of influencing it rests in their hands. Clearly, the pitfalls in the
constitution making in Kenya will continue to reflect the wishes of
a more enlightened majority against a self-preserving political elites.

For the rulers, several lessons ought to be learnt from the
national referendum process. First, unlike the yester years, the
masses are wiser. Secondly, there is now an abundance of
watchdogs whether in form of the media, academician or civil
society. Thirdly, hand-outs and empty promises will no longer work
to allow clientilism. The government of the day must hence uphold
the ideals of democratic governance through the respect of the
masses. Finally, the viability of undemocratic governance practices
is short lived and indeed outdated. The emerging polidcal
dispensation in Kenya thus calls for integrity, accountability and
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broader thinking in not only constitution-making but also in the
entire spectrum of leadership and governance.
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LES MEDIAS APRES MOI

par André-Jean Tudesq et Brice Ramband

L’agression par une unité spéciale de la police contre le
Standard Group, le 2 mars 2006 a Nairobi, a provoqué des
manifestations qui témoignent du malaise politique de Iaprés-
Daniel arap Moi mais aussi de 'importance des médias dans la
société kenyane.

L¢re Moi était caractérisée par un monopole
gouvernemental fort sur 'audiovisuel, qui a pris fin tardivement, en
1996, et par la perpétuation d’une presse privée de qualité, de
tradition ancienne, qui n’a pu véritablement critiquer le régime qu’a
partir de l'arrivée du multipartisme. Lors de la campagne électorale
de décembre 2002, les médias ont été des acteurs phares de la chute
du régime KANU (Kenya African National Union). Critiques
politiques et sociaux, ils ont joué le role de forum démocratique en
donnant aux opposants plus de visibilité¢ qu’ils n’en avaient eue
pour les élections précédentes — une nouveauté possible grice a
Parrivée d’entreprises privées dans le paysage radiophonique.
Acteurs politiques a part entiére, ils sont entrés dans la campagne
avec vigueur. La presse, a 'exception de The East African Standard et
de Kenya Times, a fait campagne pour le changement tandis que la
radio-télévision nationale Kenya Broadcasting Corporation (KBC) a
supporté Uhuru Kenyatta, le candidat KANU'. Les différentes
radios ont couvert meetings et déclarations de tous bords
politiques. La radio commerciale Citigen FM s’est distinguée en
intervenant directement dans le déroulement du scrutin: des
dizaines de correspondants locaux, présents dans les principaux
bureaux de vote du pays, ont diffusé en direct les résultats des

1 A Papproche de Pélection présidentielle du 27 décembre 2002, les médias
d’Etat ont fait campagne pour Uhuru Kenyatta. Hommes politiques de la
KANU et de 'opposition, Eglises anglicanes et catholiques ont dénoncé la
couverture partisane de la KBC. La commission électorale a méme menacé en
septembre la radio-télévision nationale d'une action en justice si elle ne
rétablissait pas I'équilibre dans la couverture de la campagne.
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circonscriptions, rendant difficile une fraude électorale redoutée par
la population.

Nous voudrions analyser les effets de 'arrivée du pouvoir
NARC (National Rainbow Coalition) sur le champ médiatique, dans ses
relations avec le politique, sur le traitement de linformation. La
victoire de Mwai Kibaki a impulsé un nouveau souffle au paysage
médiatique kenyan. Des le début de 'année 2003, on a assisté 2 la
redéfinition de ce paysage et de certaines lignes éditoriales
d’organes de presse, qui se permettaient plus de libertés face a un
pouvoir qu’ils avaient soutenu ou, au contraire, qui craignaient un
pouvoir nouveau et hostile. Le nombre de radios privées s’est accru,
leur audience aussi. Dans le contenu, 'euphorie due au changement
a rapidement tourné 2 la désillusion. Devant le blocage de réformes
importantes comme celle de la constitution, les querelles internes a
la NARC et la permanence des pratiques des hommes politiques, les
médias — presse écrite en téte — sont devenus trés critiques
envers le nouveau gouvernement. Ce dernier a alors repris la
méthode de lintimidation qu’utilisait Moi dans les années 1990. Ce
basculement s’est effectué dans un contexte économique trés
favorable pour les entreprises — nombre de médias, public et
revenus publicitaires en hausse, concentration en grands groupes et
expansion vers les pays voisins — faisant des médias kenyans un
secteur au carrefour du pouvoir économique et du contre-pouvoir
politique.

1. EUPHORIE ET CHANGEMENTS
1.1. L’euphorie médiatique

Le Kenya exulte aprés la victoire écrasante de la NARC aux
élections de décembre 2002. L’euphorie née du changement de
régime est présente dans toutes les strates de la société. La fin des
vingt-quatre années de présidence de Moi signifie de grandes
attentes de la part de la population, notamment une meilleure
gouvernance passant par la lutte contre la corruption, la création
d’emplois et 'endiguement de la criminalité. Les promesses de la
NARC durant la campagne électorale sont allées dans le sens de ces
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attentes populaires?. L’espoir de changement se vérifie pleinement
dans les médias : I'euphorie sociale gagne les médias privés, qui
voient dans la fin du régime KANU une ouverture vers de
nouveaux possibles et, peut-étre trop naivement, une issue rapide
aux problémes du pays. Ainsi, fait révélateur, The Daily Nation
n’hésite pas a créer une rubrique «.A new beginming® » pour la
couverture de la victoire de Kibaki tandis que The East African
Standard préfére titrer « A new era*», en rappelant la corrélation
entre I'urgence de 'amélioration socioéconomique du Kenya et les
attentes populaires en matiére de gouvernance par une métaphore :
« The mandate Kibaki has been given is like that given to a surgeon to perform
emergency lfe-saving surgery® ».

Au début de I'année 2003, en plein basculement politique, le
vocabulaire de la majorité des médias privés est trés positif envers le
nouveau pouvoir NARC. Des quotidiens The Daily Nation et The
Pegple Dazly aux radios commerciales, on constate juste aprés
I’élection un consensus général de la profession, qui laisse le
nouveau pouvoir s’installer. Ces mémes médias privés n’avaient
cessé durant la campagne électorale d’appeler au changement de
tégime et de culture politique; il n’est pas étonnant de les voir
satisfaits aprés les élections. Joseph Olweny, responsable d’édition
du Duaily Nation reconnait cet enchantement : « There was huge good
will in the first 90 days of Kibaki's government. We had come ont of a system
of 25 years of dictatorship and everyone thought “ things are going to be good ”,
even reporters. [...] In January and February, criticism was nearly impossible.
We wonld have said : “ this government is so good ! ” and nobody wonld have
complained abont if ». Parfaits reflets de la société dans laquelle ils
s’inscrivent, les médias kenyans captent 'euphotie populaire et la
médiatisent.

Sans véritable programme politique précis, la coalition NARC a multiplié les
promesses durant la campagne électorale de 2002. En 2005, trois ans apres, la
presse ne cesse de les rappeler dans ses colonnes.

3 The Daily Nation, 30 décembre 2002.
4 The East African Standard, 31 décembre 2002.
5 Ibid.

6 Entretien avec Joseph Olweny, responsable d’édition du Daily Nation, 19
novembre 2004, Nairobi.

131



I’AFRIQUE ORIENTALE . ANNUAIRE 2005

Cette équation se vérifie lorsque le programme Free Primary
Education est lancé en début d’année 2003. Concrétisation rapide
d’une promesse électorale, cette mesure instaurée la scolarisation
primaire gratuite et obligatoire a partir de 6 ans. Elle est encensée
pat les médias. Des centaines de milliers d’enfants arrivent dans les
salles de classes. Les problémes liés a cet afflux massif — classes
surchargées, nombre insuffisants de maitres et de manuels scolaires,
etc. — ne sont que peu évoqués par les médias.

Dans la presse écrite quotidienne, 'heure est aussi au bilan de
la présidence Moi. A la radio, les ta/& shows donnent la parole 2 un
public trés critique, qui peut s’exprimer sur le pouvoir (ancien et
nouveau) sans peur. Dans les deux cas, la dénonciation des
pratiques de I'ancien régime se confond avec des mises en garde au
nouveau. Moi reste cependant traité avec respect: son départ
pacifique, son ancien statut et son ige avancé le rendent presque
intouchable. La presse quotidienne a méme défendu I'ancien
président lors de la publication de ses conditions de retraite,
mettant en avant son train de vie passé de président.

Seuls quelques organes restent sceptiques quant au pouvoir
NARC, comme le quotidien The East African Standard et la chaine de
télévision KTN, tous deux propriétés de proches de la famille Moi,
ou encore Kenya Times, ancien quotidien du parti unique appartenant
a des caciques de la KANU. Cette méfiance vis 4 vis du nouveau
gouvernement est partagée par la KBC, qui redoute que le
gouvernement ne lui fasse payer son role de propagandiste du
régime Mol.

1.2. 2003 ou la redéfinition du syst¢me médiatique

L’élection de 2002 marque une rupture pour les médias
kenyans, trés politisés dans leur contenu et dans leur actionnariat.
La radio-télévision nationale KBC, aux mains de la KANU depuis
Findépendance, tombe entre celles des anciens opposants et les
médias privés proches de I'ancien parti unique deviennent des
médias d’opposition! A linverse, les médias ayant dénoncé les
excés du régime depuis la libéralisation ont atteint leur « objectif »:
le départ de Moi. Les lignes éditoriales des principaux médias
doivent étre redessinées en 2003.
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La presse écrite est en quéte d’une nouvelle identité apres
décembre 2002. Les changements éditoriaux sont en premier lieu
perceptibles dans la presse proche de la KANU. Ainsi Kenya Times
est contraint de changer de ligne éditoriale, ne pouvant plus
soutenir le pouvoir et, inversement, n’étant plus soutenu par lui.
Plus indépendante, la rédaction parle enfin des problémes
politiques et sociaux du pays. Elle adopte une ligne moins partisane,
moins unilatérale, et critique pour la premiére fois Ilaction
gouvernementale. Cette nouvelle autonomie relative, positive pour
le journal, a toutefois un cott. Pour Chris Odueso, rédacteur en
chef du Kemya Times: «In this election, we did support the KANU
candidate. |...] Looking back, it operated negative. When you support a losing
candidate, you lose as they lose’ ». Le journal a surtout perdu des revenus
publicitaires. L’Etat-KANU diffusait ses publicités ou annonces
officielles dans le Kenya Times. Avjourd’hui, le gouvernement NARC
les publie également dans les autres quotidiens (essentiellement The
East African Standard et The Daily Nation).

Autre redéfinition éditoriale, celle de I'East African Standard.
Lui aussi a fait campagne pour Uhuru Kenyatta, méme §’il avait
laissé une place a 'opposition dans ses colonnes. Lui aussi a perdu
beaucoup de crédit et de pouvoir avec larrivée d’une nouvelle
équipe dirigeante, au profit de son concurrent direct The Daily
Nation, qui surfe sur la vague d’euphorie suscitée par ’avenement
d’un changement politique qu’il a encouragé. L’East African Standard
doit changer. Ses actionnaires le savent. L’érosion des ventes est
lente mais continue depuis les années 1990 ; elle s’est accélérée
aprés I’élection de 2002. Des problémes de management et de
contenu trop souvent identifié a la classe économique dirigeante en
sont la cause. Au milieu de 'année 2003, le directeur général du
Standard Group? Wachira Wururu est remplacé par Tom Mshindi,
venu du Dasly Nation. Les objectifs sont clairs : relancer les ventes
quotidiennes du journal et redynamiser le groupe sur un marché des
médias dominé par le Nation Media Group (NMG). Mshindi

7 Eatretien avec Chris Odueso, rédacteur en chef du Kenpa Times, Nairobi, 24
novembre 2004,

8  Le Standard Group, filiale de Baraza Limited depuis 1997, comprend le
quotidien The East African Standard, la chaine de télévision KTN et le réseau
de distribution PDS (Pubkishers Distribution Service).
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s’entoure rapidement d’une nouvelle équipe plus jeune et moins
orientée politiquement, pour redéfinir la ligne éditoriale du journal.
Il «débauche » sept journalistes reconnus du Daily Nation pour
travailler avec lui. Il engage David Makali, jusque la directeur de
publication d’Expression Today— mensuel qui s’est battu pour la
démocratisation et la liberté de la presse dans les années 1990 —
comme rédacteur en chef du Sunday Standard, la version dominicale
du quotidien. Makali accepte car il désire depuis longtemps créer un
concurrent sérieux a Pinstitution qu’est devenu The Daily Nation, qui
caracole en téte dans les ventes et dans le cceur des lecteurs
kenyans?, tout en bousculant une presse écrite qui a connu peu de
changements profonds ces derniéres années.

Le journal est le premier 4 critiquer le nouveau pouvoir, mais
aussi la nouvelle opposition. Percutant, avec des manchettes
accrocheuses, il multiplie les reportages et les investigations sur des
faits de corruption. La rédaction emménage en plein centre ville,
dans 'immeuble ultra moderne I&M Bank Tower. Une nouvelle
formule est lancée le 1¢r octobre 2004 : une mise en page moderne,
avec une multiplication des cahiers centraux a destination des
jeunes urbains, et plus seulement des hommes d’affaires, vient
accompagner un contenu qui, de lavis général de la profession,
s’est beaucoup amélioré. A cette méme date, son nom change : The
East African Standard redevient The Standard. Cette restructuration
est une réussite éditoriale et économique. Avec un lectorat en
constante hausse, le quotidien prend des parts de marché au Daily
Nation®. Le groupe désire maintenant combler une lacune : investir
les ondes radiophoniques. Contre toute attente, la chute de la
KANU a eu des effets bénéfiques sur le Standard en obligeant
Pentreprise a se restructurer.

L’ex-directeur du Standard Group, Wachira Wururu, est
quant a lui depuis 2003 a la téte de la KBC, en tant que directeur
général. La radio-télévision kenyane a également beaucoup changé

Leader incontestable de la presse kenyane, The Dazly Nation jouit d’une forte
populanité dans les centres urbains.

10 Wangethi Mwangi, directeur éditorial du Daily Nation, le reconnait : « The

Standard has taken a bit of onr market share. During a long time, the Standard was
selling between 39 000 and 45 000 copies; now they are able to sell something like 53 000
and when they are on a good day, they do 75 000 copies a day». Entretien avec
Wangethi Mwangi, Nairobi, 6 décembre 2004.
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depuis le départ de Daniel arap Moi. Elle n’est plus aussi pattisane
qu'avant. Si son contenu n’est plus pro-KANU, il n’est pas pour
autant devenu pro-NARC. L’information est plus équilibrée, et cela
se voit particuli¢rement a la télévision. L’archétype du journal
« journée de Moi / journée du vice-président / informations en fin
de journal », qui a prévalu pendant de nombreuses années, n’est
plus. La couverture de Pactualité gouvernementale et de celle de
lopposition est maintenant assez bien répartie et plutot
consensuelle, Pinvestigation restant 'apanage de la presse.

La KBC doit faire face a une crise économique majeure.
Comme le gouvernement se désengage progressivement dans son
fonctionnement et dans son financement, elle ne peut plus compter
que sur les revenus tirés de la publicité. Mais ces derniers sont en
forte baisse depuis quelques années du fait de la multiplication de la
concurrence des radios et des télévisions privées. En 2003, les
recettes publicitaires ne couvraient plus que la moitié de son budget
annuel de 500 millions de shillings. Selon la Lettre du Continent,
« Cette situation fait que la KBC a des difficultés pour payer ses employés a la
date normale et manque méme de carburant pour envoyer des correspondants
convrir certains événements en province. La KBC en est réduite parfois a
demander de l'argent pour acheter du carburant anx politiciens désirenx de voir
leurs activités convertes par ses journalistes 1 ».

Dans le domaine audiovisuel, peu de créations de médias
sont a signaler depuis 2002. Aucune pour la télévision. Quelques-
unes pour la radio, comme les radios chrétiennes Hogpe FM en avril
2003 et Wanmimi FM en juillet 200312 ou encore Inooro FM et Ramogi
FM en a0t de la méme année. Ces deux dernic¢res radios diffusent
respectivement en Gikuyu et en Dholuo. Elles ont été lancées par le
Royal Media Group, propriété de Thomme d’affaires S.K. Machatia,
qui a également créé YFM 96 (ou Youth FM) en octobre 2004. Cette
radio commerciale cible les jeunes de 13 a 25 ans, avec une offre de
programmes constituée essentiellement de musique et de 7a/k shows
en sheng, mélange de kiswahili, d’anglais et de mots d’autres langues
kenyanes. La libéralisation des ondes radiophoniques se poursuit

Y Ia Lettre du Continent n°® 1075, 7 février 2004 : « Vaches maigres pour la Kenyan
Broadcasting Corporation ».

12 Waumini FM est une radio catholique de la Kenya Episcopal Conference -
Catholics Bishops of Kenya, émettrant a 150 kilométres autour de Nairobi.
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méme si KBC reste la seule radio 4 couvrir Pensemble du tetritoire
national.

1.3. La fin de ’état de grice

On constate un repositionnement éditorial pour les médias
qui avaient comme leitmotiv la dénonciation des dérives du régime
Moi. Pour certains, la chute de la KANU a signifié Parrét de
Pactivité journalistique. Ainsi, Padvocacy journalism, ce journalisme
engagé des la fin des années 1980 pour la démocratisation, s’est
éteint au Kenya en 2004. Consacré a la défense des droits de
homme, de la liberté d’expression et aux revendications
démocratiques, advocacy journalism était représenté pendant la
période électorale de 2002 par The Nairobi Law Monthly, publié par le
juriste Gitobu Imanyara, et par Expression Today, mensuel publié par
le Media Institute, dirigé par David Makali. Aprés son départ pour
le Sunday Standard, aucun remplagant sérieux n’a été trouvé pour
faire fonctionner linstitut et tenir le journal. The Nairobi Iaw
Monthly, mensuel phare de la lutte contre le régime Moi, a lui aussi
fermé boutique en 2004, comme si ces journaux avaient atteint leur
objectif principal...

11 est vrai que la situation est difficile pour la presse de I'aprés
Moi. Comment se positionner dans ce renversement de la donne
politique ? Beaucoup se félicitent de la chute d’un président
autoritaire, profitent d’un consensus né du contentement populaire
mais restent dans le flou quant au positionnement éditorial. C’est le
cas du Daily Nation, dans une moindre mesure du Pegple Daily et de
la presse alternative — presse hebdomadaire d’opinion qui, a
Pinstar de The Citizen Weekly, a beaucoup dénoncé les pratiques de la
KANU a la fin des années 1990. David Aduda, responsable de la
rubrique ‘Edweation’ au quotidien The Daily Nation, résume la
sitwation : « In 2003, the media had a problem. They didn’t know which side
to go after KANU lost and NARC came into power. |...]| When NARC came
into power — NARC that people were championing — the question was : how
to start to criticize them ? There was that problem, it was very hard to criticize
that government. Nation suffered a lot from this situation... But Nation has
taken its identity, which is to side with the people. It means to be critical every
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time. And when you are critical, you get more readers !'3». Ses propos
confirment ceux de son supérieur direct Joseph Olweny, qui parlait
des quatre-vingt-dix premiers jours de pouvoir de Mwai Kibaki
comme une période d’impossible critique du gouvernement. Mais
I’état de grice ne dure pas, le pouvoir tend, en effet, le baton pour
se faire battre.

Selon Joseph Olweny : « Looking critically at things, we quickly
realiged that if we’re identified with government, we shall corrupt. And someone
else would come into this market to take our position very easily. We did
numerous meetings, reporters were briefed, editors were talked to at a very high
level. In the fourth month, suddenty, things changed. Very quickly. In fact, the
government itself was disappointing and opened to criticism' », Limpératif
de marché du Daily Nation— ne pas perdre de lecteurs en les
lassant avec un contenu consensuel — coincide donc avec les
premiers ratés du gouvernement Kibaki. Pour le Daily Nation
comme pour les autres médias, Peuphorie fait vite place au
désenchantement, le consensus 2 la critique.

2. DESENCHANTEMENT ET ATTEINTES A LA
LIBERTE D’EXPRESSION

2.1. La déception

La réforme de PI'éducation a été bien accueillie par la
population et par les médias, malgré les probléemes structurels déja
évoqués, mais la réalisation des autres promesses électorales de la
NARC s’effectue avec lenteur. L’impasse de la réforme
constitutionnelle, puis le rejet du projet de constitution lors du
référendum de novembre 2005, le manque d’efficacité de la lutte
anti-corruption au plus haut niveau ainsi que les incessantes
querelles des ministres font rapidement les gros titres des médias.

2.1.1. La question constitutionnelle
La révision d’une constitution dépassée, d’inspiration
coloniale, et qui profite au parti au pouvoir, est au centre de la

13 Entretien avec David Aduda, Education Editor au Daily Nation, Nairobi, 16
novembre 2004.

14 Entretien avec Joseph Olweny, op. cit.
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campagne électorale de la NARC. Le candidat Kibaki avait promis
un nouveau texte fondamental dans les 100 jours suivant son
élection. Apres quelques reports, la conférence constitutionnelle se
tient finalement fin avril 2003 au Bomas of Kenyals : 600 délégués
issus du parlement, du monde scéne politique, de la société civile
sont réunis pour loccasion. Les discussions sont laborieuses.
Bomas of Kenya I, II et III sont des échecs et la révision
constitutionnelle est dans 'impasse, ce qui: « paralyse le dynamisme
Gouvernemental 16 »,

Devant le blocage de la révision et les dissensions des
factions composant le gouvernement de coalition et les médias
critiquent le président. C’est la fin du consensus, Mwai Kibaki est
attaqué. Les éditoriaux amers se succédent. The Daily Nation et The
Standard ne cachent pas leur exaspération devant les luttes politiques
des rivaux au pouvoir. Les radios privées donnent I'antenne a des
citoyens échaudés par le revirement de Kibaki. Pendant deux ans,
les reports successifs pour I'adoption d’une nouvelle constitution
provoquent l'agacement des médias, qui se sentent trahis par
I’équipe qu’ils avaient soutenue en 2002.

En 2005, une nouvelle étape est franchie quand le projet
présenté par I’Assemblée constituante est écarté et révisé par le
pouvoir pour étre soumis a la population par référendum. Le
nouveau texte présenté par Amos Wako limite les pouvoirs du
Premier ministte et efface les dispositions relatives a la
décentralisation. Ce projet déchaine tout de suite les passions : les
manifestations devant le Parlement sont violemment réprimées par
la police en juillet 2005. Cet événement constitue le début d’une
compétition électorale aussi virulente que manichéenne.

Le projet de constitution est vivement débattu dans tous les
médias. Les meetings des partisans du ‘oui’ et du ‘non’ sont
couverts de fagon équilibrée dans la capitale et dans les provinces.
La radio et la télévision informent la population sur les arguments
de chacun. Les talk shows teprésentent un important lieu de débat.
Les journaux ont également bien couvert la campagne et fait de

Country-club dans la banlieue de Nairobi qui a servi de lieu de réunion 4 la
conférence.

16 MAUPEU, H. (2004). « Kenya. Le régime Kibaki — An I» in H. MAUPEU,
(div.), L) Afrigue orientale, annuaire 2003, Paris, L’'Harmattan, p. 187.
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pertinentes analyses. Certaines rédactions ont cependant choisi leur
camp : la KBC a ainsi défendu le oui, comme Citizen FM et Citizen
TV, dont le propriétaire est proche de Kibaki.

La tournure que prennent les discussions politiques est par la
suite condamnée par la quasi totalité des médias : la tribalisation du
débat, impulsée par des hommes politiques de premier plan'?, est
ardemment dénoncée — selon les éditorialistes, elle ne fait que
diviser la population et escamoter le vrai débat sur le document
soumis au vote —, tout comme ’exacerbation des rancceurs du
passé et les profondes divisions du gouvernement sur la question.
Devant la violence et la tension de la population, les commentaires
moralisateurs des grands médias appellent au calme et a plus de
responsabilité des citoyens et des hommes politiques!®.

Si les médias ont condamné le manichéisme des débats
politiques, qui ont conduit a de violents affrontements, force est de
constater que les discours d’intolérance sont aussi passés par eux.
IIs ont diffusé les petites phrases assassines de partisans des deux
camps et ont participé i leur niveau a la tribalisation du
référendum : les radios diffusant en langues nationales, trés
influentes auprés de leur communauté linguistique, comme Kameme
FM (Kikuyu et pro-oui) ou Kass FM (Kalenjin et pro-non), ont .
focalisé le débat sur des questions ethniques. Kass FM a d’ailleurs
été interdite de diffusion pendant sept jours, une semaine avant le
vote, par décision du gouvernement, pour désinformation et appel
a la violence ethnique!®.

Durant les deux derniéres semaines de novembre 2005, le
référendum a monopolisé les médias. Tous les journalistes des
différentes rédactions ont été mobilisés pour une couverture
nationale de qualité. Le jour ], le 21 novembre, les médias

17 Cette ethnicisation représente un moyen de mobiliser rapidement et
d’instrumentaliser un électorat, aussi bien pour la campagne référendaire que
dans la perspective de la présidentielle de 2007.

18 Ainsi, on peut retenir un long éditorial du Daily Nation, qui fait suite aux
violences policiéres a Thika et 2 Garissa en septembre 2005, dont le titre
témoigne de la peur des observateurs devant les passions que déchaine la
campagne : « Let’s save our country ». The Daily Nation, 23 septembre 2005.

19 Cette décision gouvernementale a été largement pergue comme la punition
d’une radio ayant fait campagne pour le ‘non’. Kass FM est revenue sur les
ondes kenyanes deux jours aprés son interdiction.
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audiovisuels ont été trés suivis : le vote, les incidents, les résultats
partiels ont été retransmis en direct, avec des commentaires
d’experts, d’avocats, de journalistes, etc. Radio, presse et télévision
ont diffusé le soir méme les résultats officiels qu’ils avaient,
circonscription par circonscription. Ils ont rapidement donné le
camp du ‘non’ vainqueur?, dés I'annonce faite par la Commission
électorale du Kenya (ECK). La victoire du non, a 58 %, a été saluée
comme un scrutin historique : les médias ont mis 'accent sur la
maturité démocratique des Kenyans qui, malgré les divisions
encouragées lors de la campagne, ont voté massivement et dans le
calme.

Les analyses de I’échec référendaire de Kibaki ont été assez
consensuelles. Pour les quotidiens, le rejet n’est pas étonnant car la
révision du projet de la Constitution of Kenya Review Commission par
Amos Wako a été percue comme le sabotage d’une certaine élite
intéressée. Plus qu’une compétition, le référendum était un appel au
gouvernement pour qu’il tienne compte du peuple et de la fagon
dont celui-ci veut étre gouverné. Les éditorialistes soutiennent de
plus que la vieille Lancaster House Constitution doit étre défaite et
proposent de reprendre le débat sur Pavant-projet des Bomas,
d’améliorer ce texte, et de le renégocier?!. Enfin, la victoire du ‘non’
place Kibaki dans une situation délicate. Ce vote est la conséquence
directe de la non-réalisation des promesses électorales de 2002 : le
projet de constitution a été biaisé, il n’y a eu aucune baisse des
inégalités ni d’action significative dans la lutte contre la corruption.

2.1.2. Les médias contre la corruption

Des 2003, les médias ont fortement critiqué les lenteurs de la
lutte anti-corruption du premier gouvernement Kibaki. Au Kenya,
la corruption touche tous les pans de la société. La vénalité
quotidienne a laquelle doivent faire face les Kenyans cétoie la

20 Exception notable : alors que les chaines de télévision ont fait un traitement

assez juste de la victoire du ‘non’ le soir de I’élection (méme la KBC), Citizen
TT continuait a nier les résultats partiels et mettait en exergue, au bas de
’écran, les résultats de la province centrale, ou le ‘oui” 'emportait largement.
Le lendemain, alors que tous les médias retransmettaient le meeting de la
victoire du ‘non’, Citigen TV diffusait un falk show en studio. ..

21 I'he Daily Nation, 23 novembre 2005 : « Heed the peaple’s wishes ».
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cotruption au plus haut sommet de I'Etat. Erigé au fil des années en
culture nationale, le magends gangréne I'économie du pays.
Conscient du probléme, Kibaki avait fait de la lutte contre la
corruption et les crimes économiques son cheval de bataille lors de
la campagne électorale. 1l proposait alors une législation anti-
corruption, un code d’éthique publique et une indépendance accrue
de linstitution judiciaire.

Dans la réalité post électorale, cette lutte voit le jour et
s’organise progressivement, notamment par la création de la Kenya
Anti-Corruption Commission (KACC) par un acte du Parlement en
200322, Les actions de cette commission sont tres médiatisées. D’un
coté, le gouvernement a besoin de faire savoir au public que la lutte
contre le magendo devient une réalité pour asseoir sa légitimité et
pour initier un changement de mentalité. De Plautre, les médias
profitent de cette occasion pour publier et dénoncer inlassablement
des affaires de corruption qui ressortent au grand jour. Ils
élargissent progressivement leur champ des possibles, leur espace
de liberté. Les investigations de la presse sont plus libres; les
médias n’hésitent plus 4 diffuser des révélations sur des anciens
caciques du pouvoir. La presse fait ses gros titres sur des affaires
étouffées sous Moi, sur des . personnalités convaincues de
corruption, de détournement de fonds publics ou d’exacerbation
des rivalités ethniques. Plusieurs personnalités citées dans ces
affaires passées sont toujours membres du gouvernement; cela
ternit 'image du pouvoir en place. Toutes les dénonciations des
médias sonnent aussi comme des avertissements a la classe
politique : les journalistes veillent a 'action gouvernementale et a la
transparence des activités publiques. Ils ont appelé depuis la
libéralisation de 1992 4 une meilleure gouvernance et comptent
maintenant jouer pleinement leur réle de chien de garde.

Fin 2003, des proces retentssants, trés médiatisés, et des
enquétes accusatrices de la presse touchent des ministres er
exercice, ce qui affecte profondément la crédibilité du
gouvernement dans sa lutte contre la corruption. La nouvelle

22 La KACC a pour objectifs officiels de lutter contre la corruption dans le privé
et le public, d'investiguer pour retrouver des fonds publics disparus et de¢
proposer des programmes d’éducation a grande échelle pour changer les
mentalités.
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instruction de laffaire Goldenberg?? se veut spectaculaite et
exemplaire. Les quotidiens lui consacrent une ou deux pages par
jour ; les radios retransmettent abondamment les débats. George
Saitoti, alors ministre de P'Education et ancien ministre des
Finances de Moi au moment des faits, a d’abotd été cité au cours du
ptoces puis accusé. Ces affaires rappellent quune grande partie du
nouveau gouvernement est composée d’anciens membres de la
KANU. Elles traduisent les difficultés de changement de la culture
polidique au sommet de I’Etat.

En 2004, de graves soupgons de corruption pesent sur le
gouvernement. The Daily Nation révéle le scandale Anglo-Leasing,
affaire de corruption relative 2 un appel d’offre frauduleux pour du
matériel de sécurité qui implique Chris Murungaru, ministre I’Etat
pour la sécurité nationale, et David Mwiraria, ministre des Finances.
La multplication des articles, des éditoriaux, des repottages
télévisés et radiodiffusés oblige Kibaki a intervenir et a annuler le
contrat.

Les affaites continuent alots de se succéder. John Michuki,
alors ministre des Transports est ainsi impliqué dans des affaires de
matchés truqués ; Raphael Tuju, ministre du Tourisme et de
I'information, est mis en cause dans les modalités clientélistes de
recrutement du Kenya Wildlife Service (KWS) ; en novembre 2004,
c’est au tour de Chris Murungaru d’étre cité, tandis que le ministre
de I’Agriculture, Kiprutto arap Kirwa est interpellé sur 'opacité des
modalités d’importation du mais ; Charity Ngilu, ministre de la
Santé, doit s’expliquer sur la maniére dont 30 millions de shillings
ont été dépensés pour organiser une conférence sur le Sida en 2003.
En février 2005, The Daily Nation publie en «une » un reportage
récapitulatif de deux années de gouvernance de la NARC intitulé
« Kibaki’s beadache : half the Cabinet is not clean®® ». L’article montre que
la moitié des trente membres du Cabinet pourraient étre démis de
leurs fonctions si Kibaki décidait de suspendre tous ses
collaborateurs impliqués ou mentionnés dans des affaires de
corruption. Un état de fait problématique pour un chef d’Etat qui

23 Scandale de détournement massif de fonds publics, impliquant les plus hauts

personnages de PEtat, qui a révélé, en 1993, Pampleur de la corruption au
sommet de la pyramide du pouvoir.

24 T'he Daily Nation, 13 février 2005.
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avait promis la tolérance zéro! Beaucoup de médias durcissent
alors le ton envers la NARC: ils considérent que I'Etat perd la
bataille contre la corruption et ne cachent pas leur déception face a
la lenteur des changements socioéconomiques—Ila fonction
publique demeure prédatrice et inefficace, les réformes
économiques restent molles.

Cette surmédiatisation de la corruption peut cependant avoir
des effets pervers. Pour Aaron Ringera, directeur de la KACC,
Iinlassable dénonciation de la corruption dans les médias a fait
perdre aux Kenyans I'enthousiasme de la bataille et du changement
de mentalités, la couverture médiatique stigmatisant un « haut » qui
ne monte pas 'exemple au « bas »%,

2.1.3. Retard des réformes et querelles internes

Un autre objet de critique des médias provient des querelles
incessantes des ministres, qui empéchent certaines réformes
importantes. La National Social Health Insurance Fund Bill portée en
novembre 2004 par la ministre de la Santé Charity Ngilu, censée
réformer le financement et I’accés aux soins, n’a pu étre adoptée en
I’état, en raison de l'opposition de David Mwiraria, alors ministre
des Finances. Celui-ci protestait contre I'incohérence du budget
présenté. 1l s’agissait en réalité autant d’un probléme de budget que
d’une rivalité entre deux politiciens venus de factions différentes de
la NARC. Les insultes ont fusé par déclarations interposées dans les
médias durant quelques semaines. Les guerres internes a la NARC,
relayées par les médias, rappellent que le parti au pouvoir est une
coalition de milieux politiques hétéroclites qui ont du mal a
s’entendre — opposants de la premiére ou de la derniére heure,
cadres de la KANU frustrés par le choix d’Uhuru Kenyatta comme
successeur de Moi. L’échiquier politique actuel semble moins divisé
par une fracture classique gouvernement—opposition que par des
divisions entre les différentes factions qui forment la coalition
NARC : Democratic Party (DP), National Alliance Party of Kenya (NAK),
et Liberal Democratic Party (LDP). Ces divisions sont aiguisées par la
course a Délection présidentielle de 2007 et sont fréquemment

25 Voir le rapport 2005 de la Kenya National Commission on Human Rights
(KNHCR).
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ridiculisées par les deux caricaturistes vedettes du Kenya, Gado du
Daily Nation et Kham du Standard.

Enfin, ajoutons que Kibaki avait promis, lors de la campagne
électorale de 2002, des changements conséquents dans la législation
relative aux médias. Ces derniers sont toujours régis par des lois
contraignantes, héritées de la colonisation et des années Moi%, qui
autorisent certains abus et la protection de linformation officielle.
Les professionnels des médias ont du attendre la tenue du Congres
annuel de I'International Press Institute (IPI) a Nairobi, en mai
2005, pour entendre Kibaki leur annoncer officiellement un projet
de loi sur les médias. Lors du discours d’ouverture du congres, le
chef de I'Etat a appelé les professionnels des médias a travailler
avec lui pour proposer un Freedom of Information Act (FOIA), qui
assurerait la liberté d’expression, protegerait la liberté de presse et
faciliterait I'accés des citoyens a l'information officielle. Le FOIA
devrait harmoniser les lois existantes, et non les changer, tour en
permettant au citoyen de disposer de linformation qu’il désire dans
toute administration par simple demande écrite.

Cette annonce a ¢été bien accueillie par les journalistes
kenyans, qui luttent depuis des années pour cet accés facilité a
Pinformation officielle. Elle a été per¢ue comme une réponse a une
critique formulée par la presse selon laquelle la culture du secret du
sommet de I'Etat et des administrations cache la « corruption
publique officielle ». Les journalistes restent cependant prudents et
veulent voir la réalité de cette loi. Esther Kamweru, directrice du
Media Council, organe de régulation des médias kenyans, a
immédiatement prévenu : « We just hope the Government is serions about
what it has promised and that it will not be just another directive without
meaning®’ ».

2.2. Une liberté précaire

L’¢re Moi était caractérisée par de nombreuses atteintes a la
liberté de presse. Moi s’appuyait sur une législation dure et un
systéme judiciaire a ses ordres pour contréler la presse, tout en

26 Notamment les lois passées aprés le coup d’Etat manqué de 1982, aprés
Iarrivée du multipartisme en 1992 et avant les élections de 2002.

27 The East African Standard, 24 mai 2005.
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conservant pendant longtemps un monopole de laudiovisuel
partisan.

Kibaki a été élu en 2002 sur la base d’une volonté de
meilleure gouvernance, de respect des droits de ’homme et de la
liberté d’expression. Avec son atrivée au pouvoir, les médias
kenyans jouissent d’une liberté qu’ils n’avaient pas sous Moi. Cette
assertion est corroborée par la trés grande majorité des journalistes
rencontrés lors de notre enquéte: sur 30 journalistes kenyans
interrogés en novembre 2004, 22 trouvaient que la presse était bien
plus libre sous Kibaki tandis que 8 ne voyaient aucun changement,
considérant la législation toujours contraignante pour les médias
comme un obstacle a la liberté de presse. Wangethi Mwangi,
directeur éditorial du Nation Media Group (NMG), a lui peu de
doutes : « The press is a lot freer now than during Moi era. A lot freer. That
is a question that 1 haven't any doubt in mind when 1'm saying as strongly it
bas changed a lot: there is much more freedom, the space is much wider. We are
able to criticize the government and individual politicians and say a lot of what
we never had before28 ».

Les médias de I'aprés Moi sont vibrants ; leur contenu est
pertinent et audacieux. Les journaux télévisés sont bien plus
pluralistes qu’avant, plus honnétes. La KBC a beaucoup amélioré la
qualité de son information politique. Les journaux des muyltiples
radios — publiques, commerciales, religicuses — sont trés écoutés,
La presse, investigatrice, fait prendre conscience 4 ses lecteurs des
problémes du pays. Les médias sont des acteurs et des relais d’une
société civile influente et dynamique. Ce positionnement charnicre
en fait un contre-pouvoir important. La liberté d’expression est une
téalité au Kenya : les associations militantes émanant de la société
civile sont nombreuses ; le Patlement est de plus en plus actif et
ouvert ; une presse d’information quotidienne de qualité coexiste
avec une presse hebdomadaire d’opinion ; le débat d’idées existe
grice aux innombrables #a/k shows et émissions donnant la parole
aux auditeurs dans les médias audiovisuels, surtout a la radio, qui
peut maintenant diffuser en langues nationales.

Le tableau n’est cependant pas idéal et certaines dérives
entament sérieusement la liberté d’expression. Bien que
Penvironnement médiatique se soit amélioré en 2003, de nombreux

28 Entretien avec Wangethi Mwang, p. at.
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signes ont montré en 2004 et en 2005 que I'engagement
démocratique de respect de la liberté de presse avait beaucoup de
difficultés a étre honoré. Kibaki avait promis de garantir cette
liberté mais son gouvernement n’a pas remis en cause le Media Bill
et n’hésite pas a recourir a la force pour régler les contflits avec les
médias.

2.2.1. Le maintien du Media Bill répressif

Le Med:ia Bill est une loi répressive sur les médias, présentée
au Parlement par le Ministre de la Justice Amos Wako et signée par
Moi en juin 2002, avant la campagne électorale?. Elle oblige en
premier lieu P'éditeur de toute publication écrite 4 envoyer, a ses
frais, deux exemplaires avant publication au Registre des Livres et
des Journaux, sous la coupe de I’Attorney General’. Elle multiplie par
cent la somme que les directeurs de publication doivent payer pour
avoir le droit de publier; cette redevance passent ainsi de 10 000
shillings (somme importante mais gérable pour les petites
publications) a un million de shillings (impossible a réunir pour
beaucoup)?!. Tout éditeur qui manque a cette obligation est
coupable de délit et risque une amende pouvant atteindre un
million de shillings (amende également centuplée) ou une peine de
prison de trois ans (multipliée par trois), voire les deux32.
Nouveauté : le récidiviste risque, a la deuxiéme inculpation, cinq ans
de prison et Vinterdiction de publier sur le sol kenyan. Enfin, les
distributeurs et vendeurs de publications qui ne se sont pas
acquittés de la redevance peuvent étre frappés d’une amende de
20 000 shillings ou d’une peine de prison pouvant aller jusqu’a six
mois, ou les deux, et peuvent voir les exemplaires des publications
saisis.

En introduisant une forte hausse de la redevance et un
durcissement des peines, ces amendements visaient a décourager la

2 The Books and Newspapers Act régit la publication de journaux et de livres au

Kenya depuis 1960. Des modifications ont été apportées plusieurs fois,
essentiellement dans les années 1960.

30 Laws of Kenya, Chapter 111, The Books and Newspapers Act, Part 11, art. 7 (1).
31 Laws of Kenya, Chapter 111, The Books and Newspapers Act, Part 111, art. 11 (1).
32 Ibid, art. 14.
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création de journaux d’opinion éphémeéres — généralement hostiles
a la KANU —avant les élections multipartites et de porter un
sérieux coup d’arrét a la gutter press, la presse de caniveau kenyane
qui condamne continuellement la corruption de la classe politique
kenyane et sombre régulicrement dans la diffamation. La plupart
des journaux « gutter » ne peuvent pas payer la redevance obligatoire
pour publier a cause d’une situation financicre fragile33. Le Media
Bill est également trés critiqué car il fait le jeu des journaux bien
établis, en rendant difficile la création de nouveaux concurrents.

Malgré les vives protestations du syndicat Kenyan Union of
Journalists (KU]J), le tollé suscité par ce Media Bill n’a pas suffit a le
faire supprimer en 2002. Lors de la campagne électorale, Mwai
Kibaki avait promis de le faire et de moderniser les lois sur les
médias jugées archaiques par la profession za la réforme de la
constitution. Mais la promesse n’a pas été tenue. Pis, le
gouvernement Kibaki se sert du Media Bill de fagon abusive pour
attaquer la gutter press,

2.2.2. La répression

La gutter press est ainsi la premiére a subir les abus de pratique
du Media Bill. Détestée par les politiciens, elle se trouve en 2003
dans le collimateur du ministre de 'Information et du Tourisme,
Raphael Tuju. Le 12 décembre 2003, celui-ci met en garde les
directeurs des journaux qui ne respectent pas les principes
déontologiques d’honnéteté. Un mois plus tard, le 10 janvier 2004,
la police kenyane effectue un raid musclé contre les revendeurs de
journaux pour confisquer les exemplaires de The Independent, Kenya
Confidential, Weekly Citizen, Dispatch, News Post, Weekly Wembe, Summi,
etc. Ce raid a rappelé a la profession les méthodes de I'ancien
régime®. La police est également allée dans 'imprimerie Immediate
Press pour saisir les exemplaires a paraitre de The Independent et a

33 La gutter press est une presse d’opinion périodique, hebdomadaire, qui tend au

tabloid 4 scandales. La douzaine de journaux de la guster press fait ses gros titres
avec des affdires de corruption et de meeurs concernant les hommes publics.
Ses tirages sont beaucoup plus faibles que les quotidiens (de 3000 a 30 000
exemplaires hebdomadaires) et elle n’attire pas du tout les annonceurs, qui
préférent les journaux d'information que sont The Daily Nation ou The
Standard.

34 Sunday Nation, 11 janvier 2004, ‘Crackdown on Press’.
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arrété le directeur de publication de News Posz, Ndirangu Kariuki,
pour le relicher quelques heures plus tard. On retrouve le méme
type d’action en province. A Mombasa, des exemplaires de
CoastExpress, hebdomadaire appartenant au NMG, ont été saisis. A
Kisumu, The Pegple Daily a été confisqué. Le ministre a déclaré av
Sunday Nation que le but de cette attaque était de se débarrasser des
journaux, qui n’étaient pas en régle avec la loi sur Penregistrement
et la redevance?s. Probléme majeur : presque tous les journaux saisis
étaient enregistrés et avaient payé la taxe de publication. Le pouvoir
s’est donc servi de la situation illégale de quelques-uns pour
s’attaquer a toute la profession, a un moment ou le gouvernement
était de plus en plus en proie a la critique. Ainsi, pour Blamuel
Njururi, directeur du Kenya Confidential, son journal a été visé parce
qu’il ttrait « Why the Kibaki government is losing popalarity». Les
journalistes dénoncent cette attaque visant la liberté d’expression.
Wilfred Kiboro, président directeur général du NMG, résume leur
état d’esprit : « While we abhor some of the excesses of the alternative Press,
the Gavernmient's crackdown is not the way to go about it 6 »,

Les faits se reproduisent en juillet 2004 — quarante vendeurs
arrétés, des milliers de journaux saisis — et le 24 septembre de la
méme année The Independent et The Weekly Citizen subissent une
destruction du matériel de production (informatique surtout) et la
confiscation des journaux a paraitre. Un éditorial du Sunday Nation
qualifie ces attaques de « Heinous raid on newspapers’” ». Dégus par ces
intimidations, les directeurs de publication de la gutter press sont
amers envers le nouveau pouvoir. Blamuel Njururi ironise sur la
situation de la presse de 'apres décembre 2002 : « The players have
changed. .. but the game is the same®® »,

Les radios aussi sont soumises a une interprétation abusive
de la loi quand leur contenu déplait au gouvernement. La radio

3 Ibid.
36 The Daily Nation, 14 janvier 2004, ‘What led to crackdown on alternative
press’.

37 Sunday Nation, 26 septembre 2004. La condamnation du géant médiatique est

claire : méme s’il critique la déontologie de ce type de presse, il n’admet pas
les méthodes autoritaires utilisées par le pouvoir contre la liberté de presse.

3 Entretien avec Blamuel Njururi, directeur de publication du Kenya Confidential,
10 novembre 2004.
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commerciale Kiss FM a ainsi été victime d’un acharnement de la
part d’'une ministre. Acharnement qualifié de « vendetta virtuelle »
par DllInternational Press Institute (IPI}**. En avril 2004, une
émission matinale de Kiss FM — The Big Breakfast — est accusée
d’avoir critiqué de fagon vulgaire Martha Karua, ministre du
Développement et de la gestion des ressources en eau, car celle-ci
avait refusé d’accorder une interview 4 la radio. Karua attaque la
radio en justice tandis que le gouvernement réunit un comité
d’experts® pour juger I’affaire et statuer sur le sort de la radio. Mais
les membres du comité partent un a un, laissant ’organisation ad hoc
sans jugement définitif. Le syndicat KUJ demande 2 la ministre de
cesser les poursuites judiciaires a 'encontre de Kiss FM, accusant le
gouvernement de chercher a mettre en échec la liberté de presse.
En réponse, Karua menace d’envoyer le syndicat devant les
tribunaux. La ministre se met définitivement les médias a dos
lorsqu’elle interdit a Kiss FM l'entrée d’un atelier de réflexion sur la
réforme de l'eau quelle dirigeait. Finalement, en 2005, Kiss FM
diffuse toujours.

2.2.3. Les attaques contre les journalistes

Dés la fin de Pannée 2003, les attaques contre les médias
prennent la forme d’agressions physiques et d’arrestations de
journalistes. La nouvelle équipe du Standard en fait les frais deux
fois.

Le 29 septembre 2003, Tom Mshindi, directeur général de
The East African Standard, David Makali, tédacteur en chef du Sanday
Standard et Kwamchetsi Makokha, son assistant, sont arrétés et
placés en détention provisoire dans les locaux du Criminal
Investigations Department (CID) de Nairobi. Ils sont accusés
d’avoir violé la loi en diffusant un document de police confidentiel :
la veille, ils avaient publié le verbatim de I'interrogatoire de deux des
assassins présumés de Chrispin Odhiambo Mbai, professeur en
sciences politiques a IPUniversité de Nairobi tué lors de la
Conférence constitutionnelle nationale*!, La police désire surtout

39 IPI, 2004 World Press Freedom Review, Vienne, 2005.

40 Comité composé de patrons de presse, de membres du syndicat KUJ, de
représentants religieux, d’avocats et d’hommes politiques.

41 Crispin Odhiambo Mbai a été tué par balle, chez lui, le 14 septembre 2003.
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savoir comment ils ont réussi 4 se procurer 'enregistrement de cet
interrogatoire. Ce qu’ils refusent de révéler.

Outre les confessions des tueurs présumés, l'article incriminé
donnait des informations précises sur la scéne du crime et accusait,
sans le nommer, un homme politique influent de la NARC comme
commanditaire de I'assassinat*2. Makali, auteur de Ienquéte, reste
emprisonné jusqu’au 1¢r octobre. Mshindi, directeur du groupe, est
relaché le soir méme, comme Makokha, qui avait pourtant co-signé
le papier. Makali raconte plus tard, le 11 octobre, dans son journal,
son point de vue sur laffaire et ses nuits en prison. Amusé, il
explique sa surprise de se voir incarcéré avec 'un des meurtriers
présumés de Mbai — « I /eave it to_you to imagine what we talked about,
but  for me, it was a pleasure beyond compare®® » — et son
incompréhension quant aux accusations dont il fait Pobjet. Il est
vrai que P'ancien directeur du Media Institute subit un acharnement
judiciaite peu cohérent. D’abord incarcéré pour «délit pour
publication de reportage falsifié et alarmant, en contravention de la
section 106 du code pénal », il est ensuite accusé de « conspiration
pour entrave au bon fonctionnement de la justice, en contravention
de la section 114 du Laws of Kenya», puis, le jour du proces, de « vol
de vidéo-cassette appartenant au gouvernement du Kenya ». Makali
plaide non-coupable, arguant qu’il n’a jamais eu de vidéo-cassette
en sa possession mais que les informations publiées provenaient de
la transcription de I'enregistrement de linterrogatoire. Il est acquitté
le 4 avril 2005. Le juge Aggrey Muchelule considére que, dans un tel
cas, les fruits de toute investigation qui sont en possession de la
police ne sont pas la propriété de celle-ci mais du public.

 The Standard est visé une deuxiéme fois, au début de 'année
2005, dans une affaire de « publication d’article diffamatoire »
unique en son genre. Le 8 janvier, le journaliste d’investigation
Kamau Ngotho signe un papier sur la petite élite économique qui
continue de s’enrichir en entretenant des liens de connivence avec
certains membres du gouvernement et des hauts cadres de sociétés
kenyanes. Le titre de Particle est sans appel : « Mr Moneybags : big
meoney games that run Kenya's politics ». Tres rapidement, des personnes
citées dans I’article portent plainte. Le 11 janvier, le rédacteur en

42 T'he Sunday Standard, 28 septembre 2003
43 T'he East African Standard, 11 octobre 2003
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chef adjoint du quotidien, Kwamchetsi Makokha, est convoqué
dans les locaux de la police criminelle 2 Nairobi : Pinterrogatoire est
ordonné en vertu de larticle 194 du code pénal portant sur la
« diffamation criminelle », un article datant de I’époque coloniale
qui n’a jamais été appliqué depuis 'indépendance ! La protestation
de plusieurs ambassades occidentales pousse le procureur général
du Kenya 2 mettre fin aux poursuites le 17 janvier.

2.2.4. Les Kibaki et les médias

Enfin, la relation entre le sommet de IEtat et les médias est
détériorée par les rapports tumultueux que la Premiére dame du
Kenya entretient avec les journalistes. Lucy Kibaki n’hésite pas a
abuser de son statut quand une information la concernant lui
déplait. Cela rejaillit sur la crédibilité du président, dans un pays ou
un homme incapable de tenir son foyer ne peut gérer la vie de la
cité. Ainsi, le 2 mai 2005 — la veille de la journée de la liberté de la
presse — , Lucy Kibaki se rend dans les locaux de la rédaction du
Daily Nation, accompagnée de six gardes du corps et du
commandant de la police de Nairobi, Kingori Mwangi, pour
protester pendant cinq heures contre la couverture médiatique
jugée « injuste » dont elle avait fait 'objet le week-end précédent*.
Elle injurie les journalistes et fait confisquer les caméras, les carnets
de notes et les téléphones mobiles. Elle déclare ne pas vouloir
quitter les lieux tant que les auteurs des articles incriminés ne sont
pas arrétés. Clifford Derrick Otieno, cameraman de la télévision
KTN, filme la scéne. Lucy Kibaki se jette sur lui, le gifle
violemment et essaie vainement de Iui arracher sa caméra. Le
lendemain, la télévision kenyane passe la scéne en boucle,
provoquant le rire ou I'indignation du public. Le Kenya n’a pas eu
de Premiére dame pendant 24 ans — Moi était veuf —, Lucy

4 Dans leur édition du 2 mai 2005, plusieurs journaux écrits et télévisés (The
Daily Nation et The Standard, Nation TV et KIN notamment) ont relaté les
tentatives de la Firs# Lady, dans la nuit du 30 avril, de faire cesser le tapage
nocturne provoqué par la féte de départ de son voisin, Makhtar Diop,
directeur de la Banque mondiale au Kenya. N’obtenant pas 'atténuation du
volume de la musique, elle s'était rendue au poste de police de Muthaiga pour
porter plainte contre M. Diop. Les journalistes précisaient qu’elle y était allée
en pyjama. Ce qui lui déplit fortement. '
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Kibaki attire Pattention des médias, qui s’interrogent fréquemment
sur son role précis dans ’action gouvernementale.

Cet épisode est le dernier d’une série qui a affecté les
relations entre le monde politique et les médias, dés la fin de I'année
2003. Les cas d’atteintes 4 la liberté de presse se sont multipliés,
provoquant un paradoxe dans la situation politico-médiatique
kenyane de l'aprés Moi : ces attaques interviennent 2 un moment
ou, de Pavis général, les médias n’ont jamais été aussi libres. Que
nous enseigne ce paradoxe sur la vie politique kenyane? Tout
d’abord, la situation des médias kenyans est révélatrice de I’état du
processus démocratique sous Kibaki, qui maitrise de moins en
moins la situation. Les ministres, attaqués par les médias, n’hésitent
pas a employer des méthodes autoritaires. L’augmentation de la
critique s’effectue dans un Etat qui change difficilement : la plupart
des hommes politiques et des hauts fonctionnaires de la période
Moi sont restés aprés larrivée de Kibaki a la téte du pays —
beaucoup n’ont fait que changer d’étiquette politique —et la
permanence d’une certaine culture politique au sommet de I'Etat,
médiatisée par les affaires de corruption et I'impasse de la révision
constitutionnelle, fragilise un gouvernement dont Defficacité a
réformer et a sortir le pays d’une situaton socioéconomique
difficile est interrogée. Enfin, le désenchantement vécu et exprimé
pat les médias reflete bien la déception de la population qui ne
percoit que peu d’amélioration de ses conditions de vie. Le constat
d’échec du gouvernement est de plus en plus «banal » et sévére
dans les principaux médias. Publiant un sondage d’opinion en mai
2005, The Datly Nation analyse : « In 2003, a global opinion poll found
that Kenyans were the most optimistic people in the world about the future of
their conntry. 1t also recorded one of the most dramatic improvements in Press
freedom. Barely two years later, local polls find Kenyans more pessimistic than
they were in the days Daniel arap Moi was president % ».,

4 The Daily Nation, 25 mai 2005.
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3. LES MEDIAS KENYANS AUJOURD’HUI
3.1. L’expansion économique

La période de I'aprés Moi ne constitue pas seulement une
période de bouillonnement politique pour les médias kenyans.
L’heure est aussi a la croissance économique. La hausse des revenus
publicitaires, spectaculaire dans ’audiovisuel, contribue fortement a
la bonne santé des médias. On assiste actuellement a un
phénoméne de diversification et de constitution de grands groupes
de communication, qui n’hésitent pas 4 investir les marchés voisins,
notamment tanzanien et ougandais.

3.1.1. La prospérité financieére

Le secteur des médias kenyans se porte trés bien
économiquement. La croissance est impressionnante depuis la
libéralisation, tant au niveau du volume de publicités que du budget.
La fin du monopole audiovisuel de la KBC en 1996, avec la
création de Metro FM, a permis 'explosion du marché publicitaire
avec la création de nombreuses radios commerciales et la
multiplication des chaines de télévision privées. La période de
I'aprés Moi confirme cette tendance, comme le montre le tableau
suivant :

Evolution des dépenses publicitaires dans les médias kenyans
depuis 1992 (en milliards de Ksh)

Dépenses publicitaires 1992 1995 1998 2002 2003
Meédias imprimés 0,336 0,897 1,3 22 23
(avec publicités sur bus)

Médias audiovisuels 0,276 0,936 1,8 3,8 44
Total 0,612 1,833 3,1 6 6,7

Source : Steadman and Associates, The advertisers’ guide to Kenya 2004,
Nairobi, Steadman 2004.

Ce tableau révéle I'ampleur du développement du secteur
publicitaire dans les médias : en onze ans, de 1992 a 2003, c’est-a-
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dire de l'arrivée du multipartisme au départ de Moi, la croissance est
de 1094 %! Les sommes sont désormais trés importantes; on
comprend que la constitution des grands groupes de
communication kenyans s’appuie sur la manne publicitaire, surtout
a partir des recettes audiovisuelles (radio et télévision). En 2003, par
exemple, la chaine de télévision KTN, propriété du Standard
Group, absorbait 17 % des dépenses publicitaires effectuées dans
les médias audiovisuels (soit environ 748 millions de shillings pour
une moyenne de 183 spots quotidiens) tandis que Nation TT” en
absorbait 9 % (soit 396 millions de shillings pour une moyenne de
185 spots quotidiens) et Narion FM 7 % (soit 308 millions de
shillings). En 2003, les médias audiovisuels absorbaient 65 % des
dépenses publicitaires totales effectuées dans les médias — 40%
pour la radio et 25% pour la télévision, confirmant la place de
média de masse numéro un pour la radio —, tandis que les médias
imprimés attiraient 35 % des mémes dépenses. Dans ce dernier
secteur, toujours en 2003, les quotidiens absorbaient 70 % de la
publicité consacrée aux médias imprimés, contre 20 % aux
hebdomadaires et 10 % aux magazines. La presse, qui attirait
traditionnellement la majorité de la publicité, a perdu sa puissance
aupres des annonceurs en 1993. Ce changement correspond a la
montée en puissance de la premiére chaine de télévision privée,
KTN, créée en 1990, qui captait une part importante de la publicité
dans un paysage audiovisuel monopolisé par I’Etat. La position
prédominante de I'audiovisuel dans le secteur publicitaire a par la
suite été renforcée par Dapparition de cinq autres chaines de
télévision — STV en 1996, Family TV, Citizen TV et Nation TV
en 1999 ainsi que Metro TV en 2000 — et d’une vingtaine de radios
privées a partit de 1996. Les radios commerciales Kiss FM, Capital
FM et East FM représentent le trio de téte pour les recettes
publicitaires des ondes radiophoniques en 2004. Leurs programmes
essentiellement composés d’émissions musicales et de za/k shows
attirent donc massivement le public et les annonceurs. Les
principaux annonceurs sont des opérateurs de téléphonie mobile :
Kencell Communications (devenu Celtel en 2004) et Safaricom.

3.1.2. Les grands groupes médias
Cette prospérité des entreprises médiatiques kenyanes
favorise la constitution de grands groupes de communication (c6tés
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a la bourse de Nairobi), dont les plus importants diversifient leurs
supports.

En 2005, The Standard Group se porte au mieux. Le
bénéfice net avant impdt du groupe — composé de la télévision
KTN, de la division Standard Newspapers qui publie le quotidien
The Standard et du réseau de distribution Publishers Distribution
Service — est passé de 75,1 millions de shillings en 2003 a 121,9
millions de shillings en 2004, soit une augmentation de 61 % en une
année d’exercice®. Grice aux bénéfices du leader du marché
télévisuel KTN et a la croissance du lectorat du quotidien The
Standard, The Standard Group veut investit les ondes
radiophoniques.

Le succes de Citizen TV et de Citizen FM (lancées en aont
1999) permet au groupe Royal Media Services, propriété de
homme d’affaires S.K. Macharia, de conquérir le marché des
radios en langues locales. Le groupe n’hésite pas a adopter une
stratégie assez violente pour imposer sa nouvelle radio Y-FM 96,
destinée 4 un public jeune, face a Kiss FM, leader du créneau. La
puissance de son équipement lui permets d’empécher sa rivale
d’émettre pendant quelques jours en provoquant des interférences.
Macharia prévoit aussi de lancer une radio émettrant en luhyia, sous
le nom de Mulembe FM. Opportuniste, il profite pleinement de
l'accession au pouvoir de Kibaki, qu’il a soutenu lors de la
campagne électorale de 2002, pour accroitre son influence dans le
paysage médiatique kenyan. ,

The Nation Media Group (NMG) continue son ascension et
la constitution d’'un empire multimédia est-africain. Leader dans les
quotidiens en anglais et en swahili (The Dazly Nation, Taifa Leo), dans
les hebdomadaires gratuits d’annonces (The Weekly Advertiser), dans
les hebdomadaires d’informations internationales (The EastAfrican)
et provinciales (CoastExpress 2 Mombasa), dans la messagerie des
publications internationales sur le sol kenyan, dans les sites Internet
d’information (www.nationmedia.com), présent dans I'audiovisuel
(Nation FM et Nation T depuis octobre 1999) et dans le service

4 The Standard, 5 avril 2005, « Standard Group unveils expansion plans ».
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postal privé (Coutier Service), le groupe NMG continue de
dominer outrageusement le marché des médias kenyans*’.

Il poursuit actuellement sa diversification et se lance a
I'assaut des pays voisins, membres de I'East African Community
(EAC). En septembre 2004, il s’attaque aux magazines. Le NMG
fait renaitre, par Iintermédiaire de sa filiale Nation Publishing and
Marketing et en collaboration avec Déditeur sud-africain
Media24Magazine, les légendaires True Love et Drum. « Lifestyle
papers», ces deux mensuels ciblent les jeunes urbains®® et sont
diffusés dans les trois pays de TEAC. Media24Magazine distribue la
version sud-africaine dans sa zone. A Poccasion de ce double
lancement, la joint venture East Africa Magazines a été créée entre
Media24Magazine et le NMG. Cette alliance entre deux géants va
dans le sens d’un rapprochement économique entre deux marchés
porteurs anglophones.

Enfin, alots que le NMG est présent depuis 2000 en
Ouganda ou il est actionnaire principal du quotidien Monitor, de sa
déclinaison dominicale Swunday Monitor et de la radio Monitor FM, il
passe a l'offensive en Tanzanie. Il rachéte Radio Uburu et acquiert
60% du groupe Mwananchi Communications Ltd* par
Pintermédiaire duquel il lance en septembre 2004 The Citigen,
quotidien d’information en langue anglaise.

La Nation Broadcasting Division réalise de trés bonnes
petformances grice a des stratégies payantes. L’élargissement de la
zone de diffusion de Nation FM a permis une augmentation des
recettes publicitaires de cette radio commerciale de 17 % lors du
premier semestre 2005, par rapport aux chiffres du premier
semestre 2004, tandis que le lancement d’un nouveau design pour
Nation TV a permis une hausse de 25 % des recettes publicitaires

47 Pour plus de détails sur la constitution des groupes multimédia, notamment le

NMG : BART, A,, RAMBAUD, B. (2005). « Traditions libérales des médias
au Kenya. Deux Nations a la destinée commune », Politigue africaine, 97 : 82—
98.

4 I'rye I ove cible « la femme afticaine moderne » tandis que D vise surtout le

public masculin urbain. The Daily Nation, 30 septembre 2004.

Groupe de presse qui diffuse deux titres en Tanzanie en swahili : Mwananchi et
Muwanaspots.
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de cette télévision pour la méme période’. L’augmentation des
téléspectateurs est notamment petrceptible lors des journaux
télévisés de 19 h et 21 h. Preuve du dynamisme incontestable des
médias audiovisuels au Kenya, la concurrence des télévisions pour
capter public et annonceurs se réalise de plus en plus dans la bataille

des JT5.

3.2. Le systéme médiatique kenyan en 2005

Le Kenya a vu fleurir tout au long du XXime siecle une
presse privée tres diversifiée que 'on peut classer en trois grandes
catégories : la mainstream press, U alternative press et la gutter press.

Les cinq grands quotidiens d’information du pays forment la
mainstream press. The Daily Nation est toujours le leader de cette
catégorie. Il tire, en novembre 2004, a une moyenne de 180 000
exemplaires par jour et de 230 000 pour son édition du dimanche,
The Sanday Nation®?. Imprimées en quadrichromie, les 52 pages du
journal comptent de nombreuses publicités, qui lui assurent 40 %
de ses revenus®. Taifa Leo, sa traduction en swahili, tire environ 2
30 000 exemplaires par jour, avec un nombre de pages plus réduit.
The Standard imprime, toujours en 2004, 65 000 exemplaires pour sa
nouvelle édition quotidienne qui utilise le format tabloid. The Pegple,
hebdomadaire devenu quotidien en 1998, connait un succés
grandissant auprés du public. Il tire 2 53 000 exemplaires tandis que
Kenya Times, en perte de vitesse, atteint difficilement les 25 000
exemplaires.

La presse dite « alfernative» est composée de périodiques
spécialisés. 1l existe plus de 70 magazines kenyans, allant des
nombreux magazines économiques (East African Trends, Africa

50 The Daily Nation, 27 mai 2005,

51 En voulant concurrencer le leader KTN, Nasion TV fait un pas de plus dans
la rivalité croissante qui oppose les deux puissants groupes multimédias
Standard Media Group et Nation Media Group. Rivalité que I'on constate
déja dans la presse et dans la distribution des journaux internationaux sur le
sol kenyan. Acteurs principaux de la scéne médiatique kenyane, les deux
groupes se connaissent bien.

52 Entretien avec M. Mungai, service de distribution du NMG, Nairobi, 19
novembre 2004,

53 Entretien avec Wangethi Mwangi, NMG.

157



1”AFRIQUE ORIENTALLE . ANNUAIRE 2005

Business par exemple) aux féminins (Parents, qui publie 40 000
exemplaires mensuels) en passant par les magazines sportifs, dont
les couvertures sont monopolisées par les coureurs de I'équipe
nationale d’athlétisme. 1l existe peu de publications produites en
province, si ce n’est les hebdomadaires CoastWeek et CoastExpress a
Mombasa et quelques publications locales, en swahili ou en langues
locales, encouragées par TUNESCO.

La presse confessionnelle est abondante. Wathiomo Mukinyn,
publié par Parchevéché de Nyeri depuis 1916, reste le plus vieux
journal catholique du Kenya. Mwihoko est le plus lu, surtout dans la
province du centre, et le plus influent au niveau politique. Publié
par le diocése de Murang’a, il a repris le flambeau d’Insore, interdit
par Moi en 1995 en raison de ses critiques du régime ICANU. Ces
deux mensuels, de format A4, sont en langue gikuyu. Ils permettent
2 de nombreux ruraux d’étre informés. Parallélement, on assiste 2
une prolifération de journaux liés 2 des Eglises pentecétistes, qui
créent un hebdomadaire ou un mensuel pour étre visibles dans
Pespace public et attirer de nouveaux fidéles. On remarque une
certaine compétition entre ces Eglises dans les kiosques de Nairobi.

Enfin, la presse kenyane est marquée par la coexistence d’une
presse d’information de qualité et dune presse d’opinion «de
caniveau », la gutter press, qui compte une dizaine de journaux
d’opinion, essentiellement des hebdomadaites créés lors des
élections de 1992 et de 1997. Beaucoup sont dans une situation
financiére instable et ne disposent d’aucun siége. Sensationnalistes,
ils dénoncent certains cas réels de corruption mais ne respectent
pas vraiment les régles élémentaires de déontologie. Weekly Citizen
(30 000 exemplaires hebdomadaires), The Independent (15 000
exemplaires hebdomadaires), Kenya Confidential (3000 exemplaires)
sont les plus lus. Reprenant le modéle de la presse a scandales
anglaise, leur fonction principale est de condamner les détives des
hommes politiques kenyans — liaisons extraconjugales, corruption,
etc. — et d’appeler 2 plus de moralité.

Le paysage radiophonique a connu quelques modifications
mais pas de bouleversement. La radio publique KBC a pris ses
distances par ra rapport a la politique gouvernementale et son
financement public a baissé. Elle recherche désormais davantage les
recettes de la publicité. Bien qu’elle ne soit plus la seule a diffuser
dans les langues locales, elle continue de monopoliser la couverture
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nationale avec la diffusion en ondes moyennes ou en ondes courtes
et tout un réseau d’émetteurs de 50 4 100 KW. Son service en
kiswahili couvre 98 % du territoire kenyan et son service en anglais
95 %. Quant au service régional, réparti en trois secteurs, il utilise
quinze langues locales diffusées par tranches horaires. En outre, la
KBC a lancé des radios FM de style plus moderne : Metro FM a
Nairobi et dans les grandes villes dés 1996, Corv FM en 2001 a
Nairobi et dans la région du mont Kenya, Pwani FM en novembre
2001 sur la cote.

La libéralisation de la radio n’a commencé quen 1996. Les
influences politiques ont toujours joué dans les autorisations et
attributions de licences. La premiére radio privée était Capital FM,
appartenant a un groupe proche d’un fils de Moi. D’autres radios,
présentes dans plusicurs villes, appartiennent aux trois groupes
kenyans multimédias cités plus haut. Royal Media Service, qui avait
appuyé la NARC dans les élections de 2002, obtint, en 2003, vingt-
cinqg licences pour sa station Citizen FM, le rendant présent a
Nairobi, Mombasa, Kisumu, Nakuru, Timboroa, Meru, Kitui et
dans d’autres villes. Le groupe NMG a obtenu 6 licences pour sa
radio et RadioAfrica propriétaire de Kiss FM, 5.

Aptés la suspension de fréquences qui n’étaient pas encore
utilisées, 50 ont été attribuées a une vingtaine de radios privées FM
établies a Nairobi et dans onze autres villes. Il y a également des
radios étrangéres comme la BBC 4 Nairobi et 2 Mombasa, la VOA
a Nairobi, RFI 2 Mombasa et a2 Nairobi ; depuis juin 2005, Radio
One, appartenant a un groupe tanzanien, diffuse a Nairobi. En 2005,
Mang'elete, basée en Ukambani était toujours la seule radio
communautaire. '

Le parc de téléviseurs progresse lentement, a cause de la
stagnation de la croissance. La télévision KBC diffuse sur 40 % du
territoire, surtout dans les grandes villes. Six autres télévisions
commerciales privées existent, créées entre 1990 (KTN) et 2000
(Metro TV, appartenant a la KBC), principalement a Nairobi et dans
les grandes villes. Citizen TV et Nation TV appartiennent a des
groupes multimédias. Il n’y a pas eu de nouvelles chaines depuis le
changement de gouvernement. KTN, qui reprend des bulletins
d’information de CNN, diffuse en anglais et en swahili, STV, qui
diffuse beaucoup de musique, retransmet les nouvelles
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internationales de S&y News. Family TV est une chaine chrétienne
avec beaucoup d’émissions sur la santé.

3.3. Les publics des médias

Deux enquétes permettent de définir le profil du public des
médias : I'enquéte menée par le Media Institute entre le 20 et 25
mars 2003, portant sur un échantillon représentatif de 2852
personnes de douze ans et plus répartis dans les huit provinces du
pays ; celle de Steadman and Associates Ltd (qui publie le guide des
annonceurs du Kenya) qui couvre la période 2002 - 2003. Par
ailleurs, une enquéte menée entre décembre 1995 et janvier 1996
aupres de 2000 personnes de 15 ans et plus (1000 citadins et 1000
ruraux) permet quelques comparaisons, méme si les méthodes de
sondage ne sont pas les mémes.

Entre ces deux dates (1995 et 2004), la population urbaine a
progressé de 20 % a 35 % selon les zones. En 2004, Nairobi a une
population estimée a 2,691 millions d’habitants ; Mombasa est
passée de 594000 a 733 000 habitants. L’augmentation de la
population urbaine et la libéralisation de la radio — surtout avec le
changement politique — ont contribué a développer I'audience des
médias.

Dans le sondage de mars 2003 du Media Institute, la radio,
qui est le média le plus accessible aux populations rurales (ces
derniers représentent 65 % de la population), apparait comme la
principale soutrce d’information (pour 54,8 %) suivie par la presse
écrite (18,5 %) et la télévision (18,1 %). Les conversations avec la
famille et les amis ne sont la principale source d’information que
pour 57 % des personnes interrogées. La prépondérance de la
radio s’accentue méme pour les informations politiques (69,3 %).
Les disparités géographiques restent cependant importantes. Pour
la région de Nairobi, qui a le choix entre plusieurs chaines de
télévision, la télévision est la premiére source d’'information pour
43,5% contre la radio (28,4 %) et les quotidiens (25,9 %). A
Pinverse, la radio prédomine partout ailleurs, surtout dans les
régions les plus rurales: 70,5 % dans la Rift Valley, 62,7 % dans
IEst. Une autre originalité de la région de Nairobi est la trés faible
présence des parents et amis comme source premiere d’'information
(1,2 %) alors qu’elle représente 10 % sur la cote et 10,3 % dans la
province du nord-est.
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Si Ton considére limportance par type d’information,
'information politique est prédominante pour 42 % de I’échantillon
de 2003, suivie par Péducation (16 %) puis la musique et le
divertissement (15 %). Mais cette derniére est prioritaire chez les
jeunes de 12 a 20 ans (26,1 %), avant I'éducation (24,5 %) et la
politique. L’intérét prioritaire pour linformation politique s’accroit
avec I'age, dépassant 52 % pour les plus de 50 ans; il est plus
important pour les hommes que pour les femmes. L’information
internationale est rarement prioritaire (pour 6,5 % seulement), un
peu plus chez les 31 4 40 ans.

La situation par média est conditionnée par I'accés plus ou
moins possible a ces médias. La radio est le plus accessible. Tout le
monde écoute plus ou moins la radio. Le nombre des récepteurs a
augmenté encore en dix ans. En 1995, les trois quarts des adultes
(74 %) avaient un poste récepteur, 88 % a Nairobi et 72 % chez les
ruraux. Entre 1998 et 2002 le nombre des foyers équipés d’un poste
est passé de 5,4 millions a 6,4 millions, soit 95 %o.

L’écoute de la radio s’est généralisée en 2003. L’écoute en
1995 - 1996 a la veille de 'enquéte était de 59 % de ’échantillon
(72 % a Nairobi, 56 % chez les ruraux). A la fin de 2003, cette
méme écoute est de 97 % d’aprés I'enquéte Steadman. L’accés a la
radio est général. Un peu moins dans la province du nord est ou
cependant 84,4 % de I’échantillon I’écoute selon 'énquéte du Media
Institute. La minorité qui ne posséde pas un poste récepteur
I’écoute chez des voisins, chez des amis ou dans des lieux publics.
Mais il semble que ’écoute collective des nouvelles ait la préférence
du public, d’aprés le sondage de mars 2003 ; ils sont plus nombreux
a écouter les nouvelles chez un ami ou un voisin (40 %) que chez
eux (27 %). Cette généralisation a pu étre accentuée par le
changement de dirigeants, suscitant une plus grande attente de
nouvelles. Mais I'accés aux différentes stations de radio est trés
inégal selon les régions, les villes ou les campagnes.

Dans la semaine précédant 'enquéte, le taux d’écoute de la
KBC était de 79 % (90 % a Nairobi, 77 % chez les ruraux) mais en
2003, il est passé a 92 % (97 % a Nairobi, 90 % chez les ruraux). Le
tableau suivant souligne les préférences des Kenyans et des
habitants de Nairobi.
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Radios préférées au Kenya et a Nairobi en 2003 (en %)

KENYA NAIROBI
KBC swabhili 21 3,2
KBC anglais 17 10,2
KBC vernaculaire 3 -
Kiss FM 20 39
Nation FM 5 15,7
Citizen FM 12 58
Metro FM 8 6,4
Capital FM 3 9,3
Source : 'The Media Institute, Print and electronic media andience survey,
Nairobi June 2003.

L’écoute de la KBC est plus importante au niveau de
lensemble du Kenya qua Nairobi, ou la diversité des stations
favorise I’écoute de stations plus divertissantes comme Kiss FM ou
plus indépendantes comme Nation FM. Cette diversité se retrouvait
dans lenquéte de 2003 de Steadman, portant sur une écoute
réguliére, sur toute 'année 2003. Les radios les plus divertissantes et
musicales comme Kiss FM et Metro FM et celles donnant le plus
d’informations ont le plus bénéficié de la progression de 'audience.

Au niveau des différents types d’émissions, le contraste est
saisissant entre 'ensemble du Keaya, ou la KBC en swahili atrive
en téte pour toutes les catégories (surtout les nouvelles politiques et
régionales), et Nairobi, ou la KBC en anglais et Nation FM
prédominent pour les nouvelles et Kiss FM, Nation FM puis Capital
M pour le divertissement.

Dans ensemble du Kenya, 75 % de I’échantillon écoute les
nouvelles sur la KBC, mais seulement 50,5 % 4 Nairobi, 62,2 %
dans la province centrale, contre 90,4 % dans la région de Nyanza
et 89,5 % dans I’Ouest selon le Media Institute. Les différences
d’audience sont sensibles—au niveau national — selon les
catégories sociales : Pélite n’écoute les nouvelles de la KBC qu’a
64,1 % (et 39,29 % les apprécient), contre 74,5 % des démunis et
80,4 % des ruraux {pour eux, 59,9 % les aiment).
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Nairobi — Auditeurs réguliers des radios pendant les quatre
trimestres de 2003 (en %)

Trimestre ler 2éme 3eme 4eme
Radio
Kiss FM 78 . 65 68 92
Nation FM 58 48 57 64
KBC en kiswahili 61 45 54 37
KBC en anglais 52 42 54 62
Metro FM 47 29 : 38 59
Kameme FM 42 25 38 39
Capital FM 36 24 30 66
Citizen FM 22 21 24 51
Source : Steadman and associates, The advertisers’ guide to Kenya 2004, Nairobi,

2004.

La possession d’un téléviseur restait encore trés minoritaire
en 1995, avec 11 % de I’échantillon (47 % Naitobi, 7 % chez les
ruraux). En 1998, 29 % des foyers étaient équipés et 38,3 % en
2002 d’apres Penquéte Steadman, avec toujours un écart sensible
entre les urbains et les ruraux. Mais comme la télévision est souvent
regardée chez des voisins ou des parents par ceux qui ne possédent
pas un téléviseur, les téléspectateurs sont bien plus nombreux que
les seuls propriétaires d’un poste.

Les écarts entre les zones géographiques sont plus
importants pour la télévision. En mars 2003, la moyenne nationale
d’audience est de 75,3 %, 96,9 % dans la province de Nairobi
contre 49,2% celle du nord-est. En 1995, elle était de 64 %. Si 90 %
des plus riches regardent la télévision, ce ne sont que 64,7 % des
plus démunis et 72,4 % des ruraux. Une part importante cette
catégorie regarde la télévision chez les voisins ou dans les lieux
publics.

Les ruraux n’ont pour la plupart accés qu’a la télévision
publique. Nairobi ainsi que quelques villes recoivent plusieurs
chaines de télévision ; aussi la KBC a une audience plus importante
chez les ruraux qu’en ville. Au niveau des préférences, KTN arrive
en téte avec 38 %, dépassant la KBC (35 %) suivie par Nation TV
(14,8 %). Les préférences pour KTN sont moins fortes chez les
ruraux qui mettent en téte la KBC (41,2 % contre 34 %). De méme,
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12,5 % des ruraux donnent la préférence a Nation T1” contre
20,3 % des plus riches, qui sont aussi moins amateurs de la KBC
(21,6 %). A Nairobi, KTN est la chaine préférée par 50,2 % des
habitants, suivie par Nation FM (31 %) puis par la KBC (7,2 %) ; de
plus, la majorité de ceux qui regardent les nouvelles de la KBC ne
les apprécient pas. '

La presse écrite bénéficie au Kenya d’une pénétration plus
importante que dans la plupart des autres pays de I’Afrique
subsaharienne, liée 4 un taux élevé d’alphabétisation et a un meilleur
systéme de distribution. L’enquéte de mars 2003 estime a 79,3 % de
I’échantillon les lecteurs de quotidiens, avec des différences
régionales sensibles, allant de 93,5 % a Nairobi a 53,8 % dans la
province de nord-est. Les différences entre les classes sociales
étaient moins sensibles : les ruraux avec 77,7 % étaient plus lecteurs
que la catégorie des citadins les plus démunis (66 %). Cette enquéte
fait aussi ressortir la prépondérance du Dazly Nation, qui attire
71,6 % des lecteurs, suivi du Standard (19,7 %) puis de Taifa Leo
(4,9 %), The Pegple (4,1 %) et Kenya Times (a peine 1%). Cest a
Nairobi que The Datly Nation a le plus fort taux de préférence
(91,7 % contre 78,6 % en moyenne). The Standard a son plus fort
taux de préférence dans la Rift Valley.

Conclusion

Aprés de nombreuses années d’attente, la libéralisation des
ondes puis le départ du président Moi ont permis aux médias de
devenir de plus en plus puissants économiquement et
politiquement. La constitution de grands groupes multimédias
reflete un libéralisme anglo-saxon qui contraste avec de nombreux
pays d’Afrique subsaharienne ou la situation des médias reste trés
difficile. L’expansion économique des médias commencée sous Moi
se poursuit sans que les retombées sociales soient évidentes pour
’homme de la rue. Devant le marasme de la situation politique, leur
bonne santé montre que, au Kenya, cette pratique reste un business.

La situation des médias, qui vivent et expriment un certain
désenchantement vis-a-vis du pouvoir NARC, refléte parfaitement la
déception de la population quant a la perpétuation des pratiques des
hommes politiques kenyans. Les médias ont salué le changement de
dirigeant marqué par ’élection de Kibaki. IlIs ont profité dans un
premier temps d’une plus grande liberté, et sont apparus comme
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des acteurs du changement. C’est une situation que I'on trouve dans
d’autres pays africains ayant connu une alternance démocratique,
par exemple au Sénégal aprés ’élection d’Abdoulaye Wade. Cette
relative liberté les a conduit 2 mettre Paccent sur la nécessité de
réformes et a critiquer leur absence au bout de quelques mois. Les
médias étendent alors leurs criiques tandis que le gouvernement se
n’hésite pas a recourir a la répression en utilisant une législation
répressive, au risque de dérapages. Le durcissement de I'attitude du
gouvernement est parfois paralléle a une diversification croissante
des medias.

La dégradation de la liberté de presse au Kenya a éclaté au
grand jour le 2 mars 2006, avec une descente de police musclée
contre le groupe Standard, en réaction a un article publié le 25
février dans le quotidien éponyme alléguant une rencontre secrete
entre Kibaki et un ancien ministre, aujourd’hui dans 'opposition,
Kalonzo Musyoka. Le matériel de production a été confisqué, le
personnel agressé, la KTN a cessé d’émettre pendant quelques
heures et les exemplaires imprimés du Standard ont été bralés. Cette
attaque a provoqué une onde de choc dans la société kenyane,
cristallisant le mécontentement populaire. La population s’est
fortement mobilisée pour défendre sa liberté d’expression; de
nombreuses manifestations ont eu lieu dans les principales villes du
pays. L’émotion provoquée a montré que les médias sont devenus
des acteurs de la société civile susceptibles d’influencer le corps
social et par conséquent, le pouvoir.
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VESTED INTERESTS AND NATURAL RESOURCE
GOVERNANCE IN KENYA

by Joseph Karink:

The election of Mwai Kibaki as the president of Kenya and
the National Rainbow Coalition (NARC) into government in 2002
was characterised by promises of reforms in all sectors of the
Kenyan society. Analysts of the performance of the NARC
government have always noted that had it not been for these
reform promises, neither Kibaki nor his coalition would have won
the elections. Failures in the government have resulted with
reminders that it was elected on a platform of one kind of reform
or another. The natural resource sector was one that had suffered
terribly from political interference under the previous regimes and
the new administration had also promised to reform it. The sector
had suffered from politically motivated land allocations, forest
excisions and from management interference in conservation
institutions. Hence, many people were expecting swift reform
actions upon the installation of the new administration into power.
In general these interferences boiled down to the question of
governance that had affected the sector for a long time.

There is a history to the natural resource governance style
prevailing today in Kenya that can be traced back to the colonial
administration. The question is: how different is the Kibaki
administration and what actions has it taken to reform the natural
resource sector. In other words, what kind of reforms, if any, have
been put in place to right the wrongs of yester year? This article
examines the question of natural resources (wildlife, forests and
land) governance in Kenya, now and in the past, and how the
natural resource management has offered an arena for policy
debates, how vested interests, especially political ones, have
influenced natural resource management and the quest for reforms
spearheaded by the civil society. The paper ends on the dilemma of
reforms promised by the Kibaki administration. The paper thus
adopts a historical perspective in order to capture the governance
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continuum that has been the experience of the Kenya natural
resource sector.

1. HISTORICAL PERSPECTIVES

In order to understand Kenya’s natural resource governance
style over time, it is necessary to adopt a historical perspective as
the current management and governance practices have been
shaped a lot by historical influences that started in the colonial
petiod. For instance, most of the laws that govern the natural
resource sector are colonial and they have been very crucial in
shaping much of the current management practices as there has
been no major change to the laws and policies in successive
administrations. In instances where changes have been instituted,
they have mostly served selfish interests of the political class other
than serving the larger public good.

1.1.  Customary natural resource management

Recent adoption of grassroots and participatory practices has
rekindled a lot of interests in customary natural resource
management that existed before colonialism. Customary natural
tesource management style in Kenya, like in many parts of Africa,
was communal and have been hailed as having developed
institutions that prevented degradation of the resources and thus
been suggested as better options for African natural resources that
continue to be degraded. The degradation has been occasioned by
the over dependence on natural resoutces by most African
populations of which over 80% live in the rural areas.

In the traditional set up, most of these natural resources
especially land and forests were communally owned by social
entities such as the clan and their leaders for decentralised
communities or were influenced a lot by institutions such as those
of chiefs for centralised communities. The system of governance
thus varied from community to community. In terms of
governance, management of these resources were decentralised and
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were generally governed by a set of common institutions! (rules and
regulations) and community groups had co-equal rights of access
and use. In other words, they were owned by the community whose
members had rights of using them by virtue of their belonging to
the community. They were governed by what is called ‘common
property regimes’ (CPRs) which is a concept that arose from
natural resource debates generated by 1968 “fragedy of the commons”
assertion by Garret Hardin that users of commons (e.g. forests,
land, water, etc) are inevitably faced with the danger of degradation
and eventually destruction as users pursue individual interests.
However, seen from the governance perspective that underscores
the principle of inclusion, the performance of traditional natural
resource institutions were seen to be more efficient. The
institutions apportioned powers of regulation and control of natural
resources to a system of customary tenure and laws vested in
traditional authorities like clan heads or special guardians, such as
aramati among the Kikuyu. Adjudication relating to land and forest
resource use was based on consultation and consensus particularly
through the use of clan representatives3.

Even with these fairly well functioning arrangements, some
historical researches have noted that there was land degradation and
deforestation in the late pre-colonial era especially in Central
Kenya, but it was largely influenced by external changes in trade
caused by rising demands for wood in regional and long distance
trade to the Kenyan coast’. On the other hand, some agrarian
practices such as shifting cultivation and forest clearing for new
farming lands among the Kikuyu were also thought to be
contributing to land degradation. Kikuyu shifting cultivation
practices were thus used as an excuse for the introduction of

1 OSTROM, E. (1990). Governing the commons: the evolution of institutions for collective
Action. Cambridge, Cambridge University Press. This provides an elaboration
of role of institutions in the governing of common pool resources (CPRs).

2 ARNOLD, J.EM. (1998). Managing forests as common property. FAO Forestry
Paper n°136. Rome, Food and Agricultural Otrganization of the United
Nations.

3 ARNOLD, J.EM. (1998), bidem.

4 CASTRO, P.A. (1995). Fading Kirinyaga: a social history of forest commons in southern
Mount Kenya. London, Intermediate Technology Publications (pp. 36-37).
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colonial natural resources regulations such as the creation of forest
reserves under State control and introduction of individualisation of
natural resources such as land which was previously communally
owned. The individualisation policy of land has been the basis for
the rush for accumulation of land at independence reaching the
highest point in the 1990s where the culture of grabbing public land
was the order of the day.

1.2.  Colonial legacy and post-independent natural resource
management

Governance of natural resources in the colonial period was
characterised by coercion and control. This colonial experience has
continued to shape the post-colonial natural resource governance.
The progressive deterioration of natural resource governance since
independence was facilitated by the colonial laws and policies that
were inherited by the independent government in 1963 with little
attempts to conform to the changing times and modern
management  approaches. The present natural resource
management policies and practices in Kenya are thus a continuation
of the colonial ones which were highly centralised and vested the
State with enormous powers to control the management of the
vatious resources. The arrival of the colonialists in Kenya in the late
19 century thus saw a shift in the decentralised clan based
management of trees and forests to. a mote centralised approach
that gave the State unfettered powers on policy and legislation with
little or no regard to the opinion of other actors. For instance, the
colonial government unilaterally carved out forest reserves and
placed them under the Forest Department to enable them to be
easily controlled and manage forest resources. Kenyan
communities’ knowledge of forest management and protection was
ignored and was replaced with what the colonialist thought to be
the more “scientific”’ approaches prevailing today. However, these
approaches have not yielded into sustainable natural resource
management. The result was appropriation of huge chunks of
forestlands which was put in the hands of the State as the colonial
State saw community-based management of forest as a threat to its
management on a sustainable basis3.

5 CASTRO, P.A. (1995), op. it
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At independence, the main focus of the Kenyatta
government was on the land question, the most topical issue at the
time. Comparatively, litde attentdion was given to matters of other
key resources such as forests and wildlife. In the forest sector for
instance, the first major statement on forest policy for independent
Kenya was contained in Sessional Paper no. 1 of 1968, which at
that time was designed to modify the forest policy inherited from
the colonial government to reflect the aspirations of the
independent nation. Much of that policy did not impact much on
the management of the forest as the structures especially of the
Forest Department set up by the colonial government remained
intact. In the wildlife sector, the first major policy was in 1975,
Sessional Paper no. 5, which set the basis for the introduction of
1976 wildlife conservation and management Act®. This policy and
legislative action, coming more than a decade after independence,
however, was not radical enough in terms of streamlining the
governance and management of wildlife resources as it retained
control of wildlife resources within the powers of the government.

The concentration on land matters by the independent
administration was due to the concerns of the time where land was
at the centre of the fight for independence following alienation of
the most fertile lands, the so called white highlands in favour of the
colonial white settlers. This concern over land matters was captured
by the president himself when he noted in 1964 that: “Our greatest
asset in Kenya is our land. This is the heritage we received from our forefathers.
In land lies our salvation and survival”. The attachment and interest in
land continued even in the second (Moi) administration, but with
increased interest in the other sub-sectors (wildlife and forest)
whaose management has closely been related to manipulation of
land policies and laws in the country. In the Moi administration, as
is shown later, it was the height of privatisation of public land (even

6 KAMERI-MBOTE, P. (2002). Property rights and biodiversity management in Kenya:
the case of land tenure and wildlife. Nairobi, Acts Press.

7 HARBESON, J.W. (1971). ‘Land reforms and politics in Kenya, 1954-70’,
Journal of Modern African Studses 2: 231-251.
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land for conservation of wildlife and forest) through political
patronage in what came to known as “/and grabbing mania®.

Kenya today retains a vertical and centralised management of
its natural resources. In the forest sector for instance, the
management hierarchy is quite apparent. At the top level is the
chief conservator of forests who is supported under him by four
deputy directors who perform extension services, industrial
development, natural forest management and finance and planning
duties related to forest®. Below the provincial and district officers
are foresters working as heads in each of the forest blocks. This
highly hierarchical structure gives forest officers too many ways to
influence the goings-on in their areas of jurisdiction and recent
deforestation and forest corruption in the 1990s has been blamed
on the power they wield. Forest management has therefore not
been decentralised despite many changes taking place in many parts
of the world and local communities who are regarded as the
custodians of forest have no power or say over management of the
forests. Power lay with the central government through the Forest
Department and other agencies like the Kenya Wildlife Service
(KWS), and local authorities through county councils. There are
also privately run forest plantations such as the Kakuzi plantations
in Makuyu, Thika district.

Documented evidence indicates only three cases where
communities are engaged actively in forest management!®. These
are Arabuko-Sokoke forest and Golini-Mulanganji reserve at the
coast and Loita trust in Narok district. The principle of community
involvement however continues to be adopted in many
conservation areas especially through the work of community-

8 KLOPP, ]. (2000). ‘Pilfering the public: the problem of land grabbing in
contemporary Kenya’, Africa Today 47 (1): 7-26.

?  RHEKER, J.R. (1992). ‘Forest management and timber industry at Mt.
Kenya, Laikipia Research Programme’, I aikipia-Mt. Kenya, Reports No 16. ,
University of Berne, Group for Development Studies and Environment and
Institute of Geography.

W KIGENYI, I, GONDO, P. and MUGABE, ]. (2002). ‘Practice before
policy: an analysis of policy and institutional change enabling community
involvement in forest management in Eastern and Southern Africa’, Forest and
Social Perspectives in Conservation N° 10. Nairobi, ITUCN FEastern Africa
Programme.
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based organisations, non-governmental otganisations and
international development organisations.

On the other hand, forests found in trust land are managed
by the local authorities or county councils but they have not been
able to stay away from the influence of the central government.
Trust lands were created by the colonial authorities and are
assumed to be held in trust for the local people by county
councils!!, The State thus continues to dominate in forest
management as in the past but there are slow changes towards the
involvement of stakeholders especially grassroots communities.
Through the efforts of civil society organisations suggestions for
collaborative management that includes effective community
participation and other forest users has been in the offing since the
1990s with lobbying for a forest bill that provides for decentralised
and participatory forest management'2,

In the wildlife sector, the same scenario as in the forest
sector applies. A strong influence of the central government has
shaped wildlife conservation and management in the country. But
there have been a few changes to the laws governing wildlife
conservation and management institutions starting in 1976 when
the Wildlife Conservation and Management Act was passed. This
Act changed some of the colonial wildlife conservation and
management practices by merging the National Park Organisation
with the Game Department hence creating the Wildlife
Conservation and Management Department'3. These changes
however did little to affect the governance style of the wildlife
conservation sector as the State retained influence through
appointments to the new department. More changes came in 1989
with the establishment of KWS under the Wildlife Conservation
and Management Act as a parastatal entrusted with the
responsibilities of conserving wildlife and protecting people from
damage and injuries caused by the animals. The established of KWS
was important because it enabled the wildlife conservation body to
reach out to other actors in the sector especially the local

11 KAMERI-MBOTE, P. (2002), 0p. cit.

12 GOVERNMENT OF KENYA (2004) Foress Bil, 2004. Nairobi,
Government Printer.

13 KAMERI-MBOTE, P. (2002), gp. a.
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communities as it facilitated “the integration of local communities to
conservation and using wildlife resources for national development®”.
However, as is shown later in the recent attempts to reform the
wildlife sector, governance rules of KWS are far from being
realised.

2. RESOURCE DEGRADATION, POLITICS AND
CLAMOUR FOR REFORMS

Kenya has been facing serious environmental problems such
as land degradation, deforestation, loss of biodiversity and adverse
destruction of water catchment areas. Most of these started at
independence but escalated in the 1980s and 1990s and can be
linked to mismanagement and lack of good governance where
corruption has been tife in allocation of public resources which has
consequently exposed the vatious natural resources to degradation.
This has been a result of the practice where a defective legislative
framework has given the State an important role in determining
resoutce allocations where for instance the president could just
declare a public land a private property. These autocratic and
exclusionary legislations have been subject of debate to reform and
synchronise the various laws touching on specific natural resources
like land, wildlife or forests in the country. The legal provision that
vests the president with these enormous powers has been used by
the past presidents who wotked in uncompetitive democratic
environment with little public participation in decision making with
enormous environmental impacts. These included settlement of
people in forest lands and other conservation areas.

2.1. Doing politics with natural resources

Land is one of the key resources which have been at the core
of doing political business in post independent Kenya. At
independence, the first (Kenyatta) administration had many
opportunities to allocate land left by departing settlers to build
political support. This opportunity was used by Kenyatta to settle
thousands of Central Kenya residents in various parts of the

14 Ibid, p. 105.
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country, especially in the Rift Valley and in the process building and
extending his political influence beyond Central Kenya through
land buying companies and settlement schemes. However, in the
second (Moi) administration, with little land to allocate and hence
reward political supporters, the administration resorted to public
land grabbing and plundering of institutions to reward political
supporters.

The Moi regime was also associated with manipulating the
sensitive land issue across the country for it own political benefits.
For instance, land related conflicts in the Rift Valley and at the
Coast had been politically instigated in an attempt to create KANU
electoral zones in ethnically cosmopolitan areas in order to create
fear among perceived ‘aliens communities’ in these areas.!> All
conflicts or clashes happened either in the run up to elections of
shortly after election. In the south coast during the Likoni clashes,
the target were on wat# wa bara a Swahili reference to up country
people. These occurred in 1994 after the 1992 elections. But the
example that best illustrates land concerns, politics and ethnicity are
those that hit Molo constituency during and after 1992 elections
and Laikipia west constituency in the 1997 elections. It is notable
that the violence occurred in areas thought to be sympathetic to the
opposition particularly in the case of violence in the Rift Valley in
what came to be variously called ‘land clashes’, ‘ethnic clashes’ or
‘political clashes’. The clashes mainly displaced opposition party
supporters and their land was taken up by supporters of the
government of the time.

Molo and Laikipia East and West constituencies where these
clashes hit most were strong opposition strongholds and voted for
Democratic Party of Kenya then lead by Mwai Kibaki the current
president of Kenya. Most of the residents in these areas were
Kikuyu and settled after independence in 1963 benefiting from land
buying companies and settlement schemes initiated by the
independent government of President Kenyatta. The settlement of
the Kikuyu in the Rift Valley brought them in closer social,
economic and political interactions with the pre-dominant Kalenjin

15 For an understanding of causes and nature ethnic clashes in Kenya, see
GOVERNMENT OF KENYA (2002). Report of the Judicial Commission
appointed to Inquire into 1ribal Clashes in Kenya. Nairobi, Government Printer.
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communities like the Kipsigis in areas like Molo and it is these
contacts that were manipulated under the guise of protecting
KANU political zones to bring tensions overland. KANU
politicians thus ignited these clashes with promises to the KANU
supporting communities that elections would install ‘wajimbo-ism’ or
federalism, an arrangement that would ensure that land is allocated
on the basis of ethnic origin. This is the basis of the political target
of ethnic groups outside the Rift Valley like the Kisii, Luhya, Luo,
but above all, the Kikuyu who were clearer the majority of those
living in land that settled people after independence especially in
Nakuru and Laikipia districts.

However, forest excision and illegal/irregular allocation of
public land also best captures how natural resources were used to
meet political objectives during the  Moi era. Starting from the
1980s and extending to the 1990s, Kenya witnessed extensive illegal
and irregular allocation of forestland. The irregular privatisation was
so widespread and demonstrated political greed for land'S.
According to the Ndung’u report on illegal and irregular allocation
of public land to individuals, most of the allocation was done for
political patronage purposes'’. Public land was given out by the
ptesident to political supporters as reward or gift in exchange for
loyalty. Forestland across the country was excised and allocated to
individuals or companies who were supporting the political projects
of the ruling party KANU and its leaders without following the
allocation procedures. For instance, most of the forestland was
allocated without first degazetting the allocations as the law
required and this loophole was used by the NARC government to
force evictions of people living in forestland in Mau forest. Most of
the irregular or illegal allocations occurred immediately after general
elections in 1992 and 1997 thus giving credence to the view that
they were intended to reward individuals who had supported the
ruling class during the electoral campaigns.

The Ndung’u Commission findings on the excision of
forestland show how expansive the irregular allocation of land was.

16 KLOPP, J. (2000), op. cit.

17 GOVERNMENT OF KENYA. (2004). Report of the Commission of Inquiry into
#llegal/ irvegular allocation of public land. Nairobi, Government Printer, p. 9. This
report is popularly known as the Ndung’u report.
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There are virtually no environmentally important areas like the
country’s key water towers that were not affected, from Mt. Kenya,
Mt. Elgon and Mau complex, to other major forests like Karura
and Ngong Road forests in Nairobi. For example, the report found
that in Karura, 155 plots were irregularly allocated and in Ngong,
207 were allocated'®. Most of the beneficiaries were Asian
companies and members of the high echelons of the Moi
government like J.J. Kamotho who was mentioned in the report.
But it is the excision and allocation of Karura Forest that elicited
the greatest public outcry perhaps because it is at the heart of
Nairobi and is important in modifying the city’s climate.
Mobilisation against its individualisation was headed by leading civil
society groups and the internationally renowned environmentalist,
Prof. Wangari Maathai.

The Karura Forest saga brought into sharp focus the politics
of corruption in forest management in Kenya. The controversy
showed how natural resources management is affected by politics.
Equally important is the manner in which the Karura saga elicited
civic response with churches, opposition politicians, students,
conservation groups and professional bodies like the Architectural
Association of Kenya, the Law Society of Kenya, Kenya Human
Rights Commission taking up the challenge of resisting and
challenging the allocation and pressurising for its revocation. The
opposition to the excision and allocation to individuals was a public
empowering exercise which gave citizens a sense of ownership on
the forest. On the other hand, the allocation of the land to political
friends of the ruling regime and the break-up of public resistance
exposed the dark side of an unaccountable and corrupt
government. At the same time, it gave the civil society strength to
mobilise against State corruption.

2.2. Whistle blowing: civil society and wake up call for
natural resource reforms

In the early years of Moi’s tenure as president, the
government worked closely with civil society organisations. In the

18 GOVERNMENT OF KENYA (2004). Report of the Commission of Inquiry into
illegal/ irregular allocation of public land, annexes volume II. Nairobi, Government
Printer.
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environment sector for instance, Moi had cordial relations with the
Green Belt Movement and collaborated in tree planting activities'®.
His tree planting policy of Kata moja, panda mbili (cut one, plant two)
and construction of gabions “kuzmia munyonyoko wa wudongo” (to
ptevent soil erosion) went in tandem with the reafforestation
philosophy and practices of the Green Belt Movement. However,
in the late 1980s and the entire 1990s Moi’s State was constantly at
loggerheads with the civil society?’ in general and environmental
NGOs in particular with Wangari Maathai spearheading many of
the government planned projects such as the construction of a 60-
storey building at Nairobi’s Central Park. For the better part of the
1980s, the Moi State sought to control the civil society as he
embarked on strengthening his government and party, KANU. At
the same time, this was the period when there were increased
incidences of land grabbing, forest excision and allocation of
forestlands to political friends, as the Karura Forest case has
shown. The late 1990s saw increased destruction of forests in
Kenya which accelerated the reducton in forest cover which
currently stands at 1.7% of Kenya landmass, far short of the
internationally recognised standard of 10% forest cover to the total
land mass. The destruction also coincided with a period of
politicisation of forest management with politically correct
individuals being allocated forestland, issues that elicited civic
concern and response.

The situation in this period shows State dominance and
interference in natural resource management. There was a total
absence of active involvement, major stakeholders especially grass
root custodians of the local forest to check the excesses of the
State. In early 2001 for instance the government singularly declared
in a gazette its intention to excise 167,000 hectares of forestland in
the country. This action set the stage for an aggressive standoff
with various civil society organisations from the national level to

19 NDEGWA, S.N. (1996). Two faces of civil society: NGOs and politics in Africa.
Connecticut, Kumarian Press.

20 KANYINGA, K. (1995). ‘The politics of development space in Kenya: the
State and voluntary organisations in the delivery of basic services’, in
J. SEMBOJA and O. THERKILSEN (eds.), Service provision under stress in East
Africa: the State, NGOs & people’s organisations in Kenya, Tanzania and Uganda.
London, James Currey.
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the local level thus offering for the first time opposition to the State
excesses in the forest sector. In the forefront were conservationists
and human rights groups such as Forest Action Network, The
Green Belt Movement, Kenya Human Rights Commission and
Mazingira Institute who also sued the government over the same
issue. The sustained action of non-State actors has recently seen
proposals and discussions suggesting co-management of natural
resources that includes effective community participation as well as
other stakeholders thus reducing the influence of the State in forest
management issues through legislation as the Forest Bill 2004
showed.

In the 1990s and 2000s a number of initiatives were started
by the civil societies to oppose government actions and policies
that continued to pose a threat to natural resource management.
The civil society actions ranged from seeking legal redress to taking
protest marches in affected areas such as Karura and Mt. Kenya. In
the Mt Kenya Sagana settlement scheme, local community
resistance to excision of part of Hombe forest showed how far at
the grassroots the disgust over destruction of natural resources had
gone?!. This resistance was helped a great deal by mobilisation
assistance that came from national NGOs such as the Forest
Action Network and the Kenya Human Rights Commission among
others.

Civic protests against illegal and irregular acquisition of
public land saw a lot of unity by civil society organisation. This
ensured that there would be a strong confrontation of citizens
against a government that had turned a deaf ear to the public outcry
on destruction of natural resources. The unity shown by civil
society was also demonstrated by the work of Operation Fitimbi?2,
an anti-land grabbing project of the national council of NGOs that
spearheaded public complaints on grabbed land across the country.

21 KARIUKI, J. (2004). “Towards co-management of forests: the dynamics of
collaborative forest governance around Mount Kenya’, Les Cabiers d/Afrique de
/Est 26:1-38, gives an analysis of the resistance against excision of the in the
western Mt. Kenya forest blocks.

22 Firimbi is the Kiswahili word for whistle. Operation Fitimbi in the literal sense
of the word created attention or blew. The whistle against cases of known
public land irregularly taken with the aim of having the land returned to the
public. '
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Through assistance of the member NGOs, they were also able to
take cases of grabbed land to court in spite of the fact that chances
of expeditious handling of the cases were greatly hampered by the
fact the government also had a lot of influence on the courts. But
even with these fears, they were able to sustain public awareness on
land grabbing.

3. NARC’S DILEMMA AND REFORM CHALLENGES

With the formation of government by National Rainbow
Coalition (NARC), many people saw a real chance of undertaking
reforms in all areas touching on natural resources following the
precise elucidation of these polices in the election campaigns. This
was made to appear more real in the inclusion into government of
newly elected MPs who were coming from the civil society sector
and had been involved in spearheading the clamour for governance
reforms in general and some in the natural resource sector in the
country during the Moi era. Kibaki, the newly elected president
embraced civil society players in the government, having been on
the same side with them in the clamour for reforms in the country
for ten years from 1992 to 2002. Kenyans thus saw a real chance
for the State-civil society collaboration in building the country with
the inclusion of civil society actors in government unlike in the past
where the State and society were constantly at logger heads.

Some of the leading lights who were coming from the civil
society sector include Prof. Wangari Maathai who was in the
forefront against forest excision and culture of land grabbing.
Other elected to patliament included Kivutha Kibwana?3, whose
National Convention Executive Council had spearheaded
constitutional reforms campaigned through out the country. But
even more significant were the appointments of other civil society
players in key governance bodies in the government such as John
Githong’o who was appointed Permanent Secretary in charge of
governance and ethics in the Office of the President and Maina

23 Kibutha Kibwana is today (2006) the Minister for Environment and Natural
Resoutrces following the reconstitution of the cabinet in December 2005 after
the government defeat in the constitutional referendum. Prof. Wangari
Maathai was appointed the assistant minister but has declined to be swotn in.
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Kiai who was appointed the director of Kenya National
Commission on Human Rights (KNCHR). Both of them had been
in the past involved in exposing failure in natural resource
governance especially land grabbing and forest excision.

In spite of elevation of these reform advocates and the
governments own declaration of intentions to reform the natural
resource sector, little has been forthcoming by way of reforms.
The few reforms started have been very unsatisfactory. Among the
natural resource reform promises made by NARC against which its
performance could be evaluated, include promises of decentralising
management of natural resources, probing and revoking illegal land
allocation and initiating a national land policy, and curbing natural
resource based corruption especially that which was related to land
allocation. Today these promises have been met with a varying
degree of success and as has been usual in Kenya, politics and other
vested interests have played an upper hand in the quest for reforms.

3.1. Reforms initiatives in the forest sector

The NARC manifesto laid cleartly, its policy guidelines to
follow in reforming the forest sector. The relevant sections on
forest reforms are contained in the sub-sections on environment
and land?*. Among the key highlights that touched on governance
of the forest sector included coming up with a comprehensive land
policy, pursuit of a “no land-grabbing” policy and investigating all
cases of public land that has been allocated to individuals,
proposing a review of hitherto institutional arrangements for shamba
system? non-residential cultivation (NRC) in the forest, and
designing a policy based on pattnerships with communities to
enhance sustainable udilization of forests. These policy guidelines,
touching on forest governance, also shaped the subsequent action
and development in attempts to reform the sector.

24 NARC (2002). Manifesto of the National Rainbow Coalition. Nairobi, National
Rainbow Coalition.

25 Shamba system is a form of agro-forestry practice that allows forest adjoining

communities to practice food crop farming while taking care of forestland
and the trees growing in a particular section of a forest at a specific period of
time.
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Although the expectations of many Kenyans on the
allocation of ministries was that a person familiar with the problems
facing the forest sector would be named as head of the ministry of
environment and natural resources to spearhead the forest reforms,
they were taken aback with the appointment of Newton Kulundu, a
medical doctor to head the ministry. The expectation of many was
that Prof. Wangari Maathai, the founder and co-ordinator of the
Green Belt Movement would be made the minister, but instead she
got the assistant minister portfolio. These were the people to
spearhead the implementation of the suggested proposals found in
the NARC manifesto.

The first major action taken by the new team was the
suspension of forest officers country wide, a drastic measure that
affected all officers from assistant forest officer to the chief
conservator of forest, This action was widely criticized as it was
feared that logging and other illegal activities would heighten as
district security teams and newly recruited National Youth Service
officers could not measure up to the challenge of the work done by
forest officers. However, the role of the security teams was clarified
as they were only providing security and not managing the forests?.
But there wete those in favour of the suspension as it was widely
believed especially by forest adjacent communities that forest
officers were leading in abetting in forest related corruption such as
logging and in allocation of shamba system plots?’. Three years on,
there are no forest reforms achieved by the government other than
policy- directives on shamba system. The forest reforms have been
plagued by various challenges with the most apparent being vested
political interests and competing forest conservation philosophies.

3.1.1. Vested political interests

Politics has influenced natural resource management a lot in
Kenya affecting mostly the forest and land sectors which are so
much intertwined. Worse has been the fact that petty party politics
have affected policy and legislative reforms under the NARC regime

26 Communication from Dominic Walubengo, Kenya Forest Working Group

monthly meeting, Minute 768/10/2003, ‘Suspension of forest officers’,
28/11/2003.

27 KARIUKI, J. (2004), op. cit.
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as was seen in the case of the debate on the Forest Bill 2004 in
patliament. The bill which had proposed far reaching reforms in
the Forest Act to ensure better governance of the forest resources
consisted of negotiated proposal by various stakeholders in the
forest sector and aimed at introducing participatory management
practices in Kenya?. However, the discussion of the bill in
parliament coincided with the intensification of divisions by the
various factions of the ruling NARC (the Liberal Democratic Party,
LDP and National Alliance Party of Kenya, NAK) with the LDP
gunning up with the opposition Kenya African National Union,
KANU to defeat the bill, not because of the merit or demerit of
bill, but as a way to humiliate the NAK faction that was supportive
of the government. This Bill was presented in patliament for debate
in June 2004, and as a result of its defeat it was redrafted and
enacted into law in 2005. The defeat of the Bill in parliament
indicates the manner in which the management of natural resources
is politicized in Kenya.

The other manifestation of political interests was the eviction
of squatters from forestland especially in the Mau complex as one
of the recommendation of the Ndung’u Report. As has been noted
above, the decision by the KANU government to excise large
tracks for forestland was seen as a way of rewarding political
supporters and unlike in Ngong and Karura forests where a few
influential individuals had benefited, in the Mau forest, big people
benefited as well as large populations of their supporters who were
sold forest plots by their leaders. Most of those settled in the forest
came from the Kericho and Bomet districts which were key
districts in the heart of the Rift Valley where strongest KANU
support came from in the Moi era. Attempts by the NARC
government to evict the people who were allocated the land were
faced with opposition especially from KANU MPs from the Rift
Valley province whose politicians had initially acquired the land.

In the Mau forest eviction, political and environmental issues
also came up. The government argued that the eviction intended to
revert the forestland to its former protected areas status thus
preventing further degradation through encroaching and
destruction by the farming communities settled in it and

28 GOVERNMENT OF KENYA (2004), gp. cit.
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consequently protecting the endangered forest complex as a key
water catchment area in the country. On the other hand, political
consideration came into play. Politicians protested against the
evictions fearing that most of them would have been exposed as
having benefited in the initial allocation and subsequent sale of the
forest to unsuspecting people. Influential people and politicians
who had benefited from the forestland were hiding behind their
ethnic communities to cover their actions of initially irregularly
acquiring and selling it to their people. The government had
threatened to expose the high ranking officials in the previous
government who had received large amount of money in exchange
for public land?. The legality of the eviction was also questioned by
some lawyers and politicians who blamed the government of
ignoring the ‘sanctity of the title deed®’. Lawyers particularly urged
on the need to compensate and resettle elsewhere those poor
people who had found themselves in the eviction predicament.

In sum, environmental concerns, ethnic and political
considerations underscore the dilemma that faces forest reforms in
the country today. While there is urgent need to hasten
environmental protection all over the country, quite often political
and even ethnic interests take an upper hand. For politicians and
those who champion ethnic interest, environmental protection
plays second fiddle to individual and local interests. The
consequence of the Mau forest destruction is becoming a reality
and the effects of human activity have caused reduction in water
levels in many of the rivers that support people and wildlife. Many
of these rivers also feed other important natural assets like national
parks such as the Maasai Mara and Lake Nakuru and duting the dry
seasons, people, their cattle and wildlife are severely affected.

3.1.2. Competing conservation philosophies

One other factor that has hindered forest reforms has been
competing forest conservation philosophies. The shamba system
best illustrates this observation with various actors sharing different
points of view regarding it. The system has generated controversies

29 Daily Nation, 1 August 2005,
30 Daify Nation, 17 July 2005.
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among scientists, politicians (as it was a point of concern in the
NARC manifesto) and local populations in Kenya. The debate on
the system touches on how best to use land meant for plantation
forestry with opinion divided on whether to allow farming
adjoining communities to continue farming in the land while
protecting young trees or doing away with them.

A small holder agro-forestry system in forest reserves, the
shamba system also known as ‘aungya was borrowed from Burma
and introduced on the idea that farmers could inter-crop tree
seedlings with food crops inside the forest reserves. The idea
worked by allowing farmers to cultivate newly harvested plots as
long as they would replant the forest trees and after some time,
about three years of cultivation, the trees would be big enough to
prevent further food crop growing and so the farmer would move
out of the plot to other allocated forest plot. This was a practice
that was very popular with squatter communities living around
forests as they were assured of forestland to raise food crops for
their families. The shamba system has been supported by some
conservation NGOs such the Forest Action Network and Kenya
Forest Working Group while being opposed by others like the
Green Belt Movement of Wangari Maathai.

Those who support the system argue that it is a cost effective
method of running plantation forestry as people farming in the
forest also take care of the young tree plantations, work that would
involve employment of additional people at extra cost to the
government. They have thus hailed the system as subsidizing the
running costs of plantations forestry by a Forest Department that
suffers from serious financial problems and as the best way to
increase plantation forest in the country as the costs are shared by
the Forest Department and the local farming populations.

The system has also been supported by arguments that it
enhances food security by allowing farmers adjoining the forest to
grow food crops such as beans, maize, cabbages, and potatoes. In
most government forests in Kenya, most of the farming
communities and forest squatters have depended on the system to
earn their livelihoods?!. The system has thus been able to support
many families with food requirements and also providing enough

31 KARIUKI, J. (2004), op. ait.
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supplies for the local market thus generating enough income to
meet other social economic needs of these rural households.

Those in favour of the system have also argued that the
shamba system has established good relations between local
populations besides instilling conservation values to local
communities. By allowing local communities to access and use the
forestlands, they are able to conserve and better manage land as
they know they also detive livelihoods from these forestlands. The
supporters of the system have also atgued it is a good method of
involving local populations in forest management in the absence of
such mechanisms in the existing policies and laws. The advocates
of the system argue that the problem with the shamba system is that
it has been misused and mismanaged. The same line of argument is
used by the critics of the system to discredit it. Foremost in
criticizing the shamba system has been the Green Belt Movement
who argues that by allowing local populations to farm in the forest,
the economic motives override those of conservation thus
threatening the forest biodiversity by constantly encroaching into
indigenous forest areas in the search for more fertile land within the
forest for farming, Most of the squatters and local populations have
been in favour of the shamba system thus coming into conflict with
the Green Belt Movement.

The squatters’ problem can be seen as a consequence of the
unclear and inconsistent government policy on public forests. By
the end the 1980s when the government disallowed resident
cultivation in the forest by banning forest villages, many of the
people who lived in these villages were rendered homeless and have
been living as squatters on the edges of the forest surviving on the
shamba system. This is the category of people who are thought to
offer serious threats to the conservation of the mountain by those
criticizing the shamba system. In areas like Mt. Kenya forest, the
squatters are mainly those who did not benefit from the
government resettlement scheme in the early 1990s or belonged to
the category of land speculators who have come from other places
hoping to benefit from another resettlement plan32, The squatters
thus form a sizeable number of the interest groups in the Kenyan

32 KARIUKI, J. (2004), op. cit.
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forests especially in Mt. Kenya forest which has one of the largest
forests squatting communities in the country.

3.2, Wildlife management reforms

In the wildlife sector, not much has been noted in terms of
deliberate efforts or actions by the NARC government to initiate
reforms. This is despite the sector continuing to be governed by
laws that were carried forward from the colonial era. Instead, the
main initiative for legislative reforms in the sector came in June
2004, when the Hon. G.G. Kariuki, the Member for Patliament for
Laikipia West constituency in the Rift Valley presented a private
member’s bill to the Kenya Patrliament on laws governing the
running of wildlife conservation and management. The
introduction of the bill by a private member could be seen as a
response to a government that was dragging its feet on urgent
legislative reforms addressing pertinent issues affected people who
had elected on the platform on some of the very reforms the
government was elected. The interest in the bill and the debate in
patliament was thus closely followed by the people especially in
area adjoining conservation areas which are characterised by
human-wildlife conflicts.

The bill sought to amend the Wildlife Conservation and
Management Act of 1976, set to up to govern conservation and
management of the country’s wildlife resources. The 1976 Act has
failed to conserve Kenya’s wildlife resources largely due to the fact
that it still has colonial provisions that are not at par with current
wildlife resource conservaton. G.G. Kariuki’s bill had two
objectives; to reform the Kenya Wildlife Service (JKWS) in order to
give better services and come up with better compensation for
people who suffered damage and/or loss from wildlife thus
attempting to solve human wildlife conflicts which had
characterised relations between wildlife and communities living
adjacent to conservation areas throughout the country. In the
course of working on the bill in patliament, the second objective
was confused with an interest to “introduce game hunting’ as claims by
some conservation groups and activists showed thus bringing a
whole new controversy that eventually provided the basis upon
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which the bill was denied presidential assent’>, even after having
been passed overwhelmingly by patliament. This failure to assent to
the bill demonstrated the high stakes that natural resources generate
in Kenya.

The primary motivation of the bill was to address the
problem of wildlife human conflict which is common in many
wildlife areas as well address reforms to KWS34 This as an
underlying motive is what conservation groups and animal rights
lobbies interpreted as a way of re-introducing killing of animals
straying in private land, a practice that was banned in 1977. In many
conservation ateas in Kenya, people suffer deaths, injuries and
crops loss from straying animals with little provisions for
compensation from the KWS and county councils who are the
main managers of wildlife in protected areas. The bill suggested
better compensation from the curtent Ksh 30,000 to
Ksh 1,000,000.

Conservation groups, such as the Kenyan Coalition for
Wildlife Conservation Management, argued that with the passage of
the bill, private property and sport hunting would triumph over
wildlife conservation thus exposing Kenya to poaching which was
very widespread in the 1970s and which led to concerted campaigns
to ban sports hunting. This concern is what had led the
conservation groups to lobby against the assenting to the bill by the
president. Even with this opposition to the bill, there were also
other interests that were pushing for its enactment with a particular
interest in game hunting. Safari Club International (SCI), an
international hunting club had already started a pilot project on
game hunting with support from the World Conservation Union
(IUCN) in collaboration with Kenya Wildlife Working Group
(KWWG) an umbtella body for major wildlife forums in Kenya.

33 This bill was among four other bills that the president refused to assent to.

The constitution of Kenya requires that bills passed by parliament be assented
to by the president before being promulgated into law (See Constitution of
Kenya, section 46 [2]). But if the president is convinced the bills are not in
line with public interest, he can refuse to assent and rewrn the bill to
parliament with reasons for his refusal for a fresh look by parliament.

34 PARKER, L. (2005). ‘No progress in Kenya’, Affican Indaba e-newsletter 3 (1).
35 The East African, 10 January 2005.

188



VESTED INTERESTS AND NATURAL RESOURCE GOVIERNANCE

These competing interests could have led the president to refuse to
assent to the bill and to return the bill back to parliament for fresh
look.

But the GG bill, as it came to be called, was not about
competing conservation stakes alone, but rather had also offered a
number of alternatives to the current management of KWS as an
institution in particular and the wildlife sector in general. Some
analysts3¢ have been of the opinion that the bill was intended to
introduce good governance to the KWS management, a shift from
the past practice where KWS was under manipulation from the
president and politicians, especially ministers appointed to run the
ministry of tourism and wildlife. Although KWS has had success in
undertaking natural resource conservation reforms since its
formation in 1990%, it had been working under very shaky
governance foundations. This was apparent right from its beginning
when its first director Richard Leakey resigned after interference of
his work and criticism from politicians®®. He was reinstated after
tourist industry representatives, local and international wildlife and
conservation groups and donors who were funding it urged
President Moi to do so.

Some of the successful changes into KWS have been to
encourage and introduce community involvement in conservation
activities especially among communities living adjacent to wildlife
conservation areas®. However, in terms of its internal governance,
it has been weak and amenable to manipulation to setve individual
instead of public interest. This weakness has been enabled due to
existence of laws that have given the State especially through the
president wide ranging powers to influence the running of KWS.

36 PARKER,I. (2005), op. cit.

37 Kenya Wildlife Service (KWS) was formed in 1990 after the Wildlife
(Conservation and Management) (Amendment) Act no. 16 of 1989 changed
the 1976 Wildlife Conservation and Management Act. It created the KWS as
a semi autonomous parastatal thus replacing the Wildlife Conservation and
Management Department which was then operating under the ministry of
tourism and wildlife.

38 Daily Nation, 29 January 1994; 29 March 1994,

3 Not all wildlife is managed from protected areas. A faitly good number of
them especially in Laikipia district are kept in privately owned ranches and
sanctuaries.
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This has been the case as with the laws governing the appointment
of the minister in charge of wildlife and natural resources, KWS
chairman, board of directors and the director, all of whom are
appointees of the president®. This interference has also been
witnessed where directors at KWS are relieved of their jobs at the
whim of the president*!. The result has been that there has been a
very high turn over of directors at KWS since its formation in 1990
with- 11 occupants of the position by 2005, a period of 15 years.

The GG bill sought to reduce the powers of president and
the minister to make any appointments to the KWS. Fitst, the bill
gave the trustees and Public Service Commission powers to appoint
the chairman of the board and the director respectively, powers
that were previously held by the president. It also removed the
minister’s powers to constitute the board of trustees, a
responsibility given to wildlife forums across the country*. Besides,
the bill proposed the appointment to the board of four
professionals who included a biologist, a lawyer, a businessman and
representative from the tourist industry, all appointed by their
respective bodies. In this way, the bill set an atmosphere for an
accountable and professional running of the KWS which was based
on the enlisting of the various stakeholders in these key

4 KAMERI-MBOTE, P. (2002), gp. cit; PARKER, 1. (2005), 9p. art.

41 KAMERI-MBOTE, P. (2002), p. 108, points out that President Moi relieved
Dr. David Western of his duties as the Director of KWS in 1998 after he
failed to heed requests for allowing mining in protected areas. Western also
refused to cede alienate KWS land to powerful individuals in the government.

42 The appointment to the KWS board of trustees by the minister was blocked

as it was feared that the minister would infiltrate it with his own cronies
serving selfish interests of the politicians (read minister). By changing mode
of filling the board trusteeship from the appointing authority of the minister
to electon by the nine wildlife forums in the country, this was thought to
make the running of KWS more participative and democratic. The nine
wildlife forums located in key wildlife areas include Laikipia, Samburu,
Nakuru, Narok, Kajiado, Machakos, Taita-Taveta, Kwale and the Kenya
marine forum. They are brought together by the Kenya Wildlife Working
Group (KWWG) which together with the Kenva Forest Working Group
(KI'WG), are housed by the East Africa Wildlife Society.
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appointments and away from the authority of the president and the
influence of those who fund it®.

3.3. Land reforms

Among the reforms promised by NARC regarding land was
inquiting into illegally allocated and grabbed land, restoring
recovered land back to the public and undertaking the preparation
of a comprehensive land policy. The setting up of the Ndung’u
Land Commission was seen as the realisation of these promises.
But because of the sensitive and emotive nature of the land
question in Kenya which is intricately associated with the social-
cultural, economic and political life of Kenyans, the effective
realisation of these promises were hard to come by.

One of the earliest actions taken by the government to
institute changes in the governance of land was to undertake an
evaluation of the illegal and irregular allocation of public land in
Kenya since independence. This was done by the establishment of a
commission whose terms of reference were to inquire into
allocation of public land to individuals, determination of the nature
and extent of the illegal or irregular allocation, identification of
persons and companies that were unlawfully allocated public land,
identification of the public officials involved and recommendations
on how to restore the land to the public, criminal prosecution of
those involved and how to prevent such allocation in the future.
These terms of reference captured the essence of what the Kenyan
public was expecting given the experiences they had gone through
especially in the 1990s seeing political cohorts steal public land
without abandon.

The findings of the Commission equally captured the
essence of what hurts natural resources governance in general and
land as a social economic and political asset in particular. The
Commission established that the land grabbing phenomenon, the
epitome of corruption in the country has its roots in the powers

43 KWS is heavily dependent on donor funding (KAMERI-MBOTE, P. . at,
p. 108). According to its website (http:/ /www.kws.org/supporters.html) it is
funded by influential donor groups and organisations like the World
Conservation Union (IUCN), European Union, Wild Wide Fund (WWF) and
bi-lateral donors.
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given to the president where he can dish out public land as he
wishes. These presidential powers were used by presidents Kenyatta
and Moi, but were misused in the 1980s through to the 1990s when
most of the illegal and irregular allocations took place*4. According
to the report, about 200,000 allocations have taken place since
independence in 1963. The Commission also pointed out that
presidential powers delegated to the Commissioner of Lands were
misused them especially in allocating public land to individuals.
Under the Kenyan law, only the president has powers to allocate
unalienated government lands but can delegate these powers to the
Commissioner of Lands. It is these delegated powers that made the
commissioner amenable to manipulation by politicians especially in
the ruling party KANU in allocating themselves public land. This
fact is corroborated by the statement by Hon. ].J. Kamotho, one of
the people who had been mentioned by the report as having
benefited from the illegal allocation of forestland in Karura, where
in his defence he said that the President and the Commissioner of
Lands were legally empowered to give out land. The Ndung’u
Commission thus underlined the fact former presidents (Kenyatta
and Moi) and the Commissioner of Lands had abused the powers
vested in them by allocating land in utter disregard for the public
good. The Commission noted that the Commissioner of Lands has
in law actually no powers to allocate land and that successive

commissioners have usurped the powers of the president to allocate
land.

Other findings of the Ndung’u Commission highlights the
corruption that marked the process of illegally acquiring land such
as alteration and destruction of records at the Ministry of Lands
headquarters, use of forged letters and documents as authority to
allocate land in collaboration with professionals in the land sector
such as lawyers, surveyors, planners, land registrars, etc in the land
sector and above all that State corporations and private companies
were used as conduits in illegal land allocations that cost the public
millions of shillings. The Commission noted that the main method
of grabbing land was taking State corporations’ land and allocating
it to influential individuals or companies and then selling the same
land at exorbitant prices to State corporations thus completing a

44 Ndung'u Report, p. 8, op. cit.
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cycle of land selling through corruption. In well known cases such
as the Karura forestland allocation, politically correct individuals
got land directly through the Commissioner of Lands and then sold
them to companies.

The main recommendation of the Commission on illegally
and/or irregularly allocated land was revocation and placing the
lands back into the public hands and setting up of tribunals to
investigate fake titles. But because of the sensitive nature of land in
the country, the implementation of the recommendations were
bound to face resistance as the case of evictions of people living in
Mau forest, one of the areas that the Commission found evidence
of irregular allocation of land and issue of fake title deeds
demonstrated. In the Rift Valley leaders led by the former president
Moi and Rift Valley MPs expressed concern over the government
eviction plans. The former president warned the government to
“tread carefully on matters of land” while the MPs accused the minister
of carrying out the implementation of the recommendation of the
Commission by starting with the Mau area as “callous, tribal and
selective®s,

These responses underscore the difficulties of addressing the
land question in Kenya. The trouble with the land issues is that they
have been so much intertwined with political interests. The tragedy
is that, today, all political grouping in the country have so much
interest in land matters that it is difficulty to right the wrongs
committed by grabbing of public land. Expectations were high, for
instance, that NARC would have set up a Truth and Justice
Commission to address all historical injustices many of which are
related to land. Three years later, there seems to be no willingness
on the part of the government which is itself made up of people
who would find it difficult to come out unscathed through
investigation of such a commission. This realisation has left the
Kenyan public with no hope of having a just land allocation policy.

4 Daily Nation, 17 July 2005.
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3.4. Business as usual? 2005 referendum and
disillusionment over reforms

The 2005 constitutional review referendum* offered
Kenyans a window of opportunity to observe how president
Kibaki, a decade long crusader for reforms and advocate of
reduction of presidential powers especially in allocation of natural
resources would behave with the same powers at his disposal. It
indicated how different his administration was from the past ones
in commitment to natural resources governance. But his action and
use of the same tactics the former presidents used to seek votes
using inducements through such things as resettlement of people
and issue of title deeds proved to be difficult.

One of the things President Kibaki did duting the
referendum campaign that was seen as using inducement for votes
was resettlement of squatters and issuance of title deeds in the Rift
Valley. On 15 October 2005, at the height of the referendum
campaigns, he gave out 12,000 land titles to members of Ogiek
community despite a court order issued against the issuing of the
title deeds#. This action was a breach of the rule of law and a
perpetuation of the methods and tricks that had been used by the
former president Moi to woo voters. It demonstrated misuse of
presidential powers that were responsible for the many illegal and
itregular allocation of public land in the past. It was thus seen as a
perpetuation of the practice where former presidents used the
power to allocate land for political favours pointing out that Kibaki
or any other president for that matter would misuse these powers
for their own political gains if they were not checked.

President Kibaki also elicited debate in conservation cycles
by taking the decision to downgrade the Amboseli National Patk to
a game reserve thus enabling the Olkejuado County Council to
manage it. The president ordered that a legal notice be issued to

46 The referendum on a proposed new constitution for Kenya was carried out

on 21 November 2005. Some of the key proposals in the draft law that was
eventually rejected were radical land reforms. Though natural resources issues
were not as hotly contested and argued about in the earlier discussion stage of
the draft, they emerged as serious political issues in the referendum campaign
especially in the Rift Valley and at the Coast areas with some of the most
serious land distribution and allocation concerns.

47 Daily Nation, 16 October 2005,
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have the park returned to the community as trust land*s. The
government’s argument in taking that action was that by changing
the park’s status to a reserve and placing it under the olkejuado
county council, the Maasai would have a chance to take part in the
management of wildlife as one of their key resource thus benefiting
from it. However, this was contested by conservation groups who
argued that the local population would not be able to manage the
wildlife resources on their own and that putting the park under the
local people would increase bush meat trade, overgrazing, and
insecurity?’. The move in the opinion of many conservation groups
would increase the consumptive use of wildlife which is currently
banned. The groups also went to court to block the decision by the
government,

In its previous status as a national park, the park was
managed by the Kenya Wildlife Services, but with its changed status
as a national reserves!, it would be similar to that of the other well
known and better performing Maasai Mara which is managed by
the Narok County Council. The national reserve status enables the
local council to collect revenue generated by tourism and sharing it

48 Datly Nation, 10 November 2005.
49 East African Standard, 1| November 2005,
0 Daily Nation, 14 October 2005.

51 A distinction exists between national park and game or national reserve
status, National park status makes a conservation area exclusively wildlife
habitats with no human activity at all. On the hand, game reserves and
national reserves status allows limited human activities in the patk such as
collection of fire woods and grazing by adjacent communities. In terms of
management, national parks are managed exclusively by the KWS who collect
revenues usually for conservation for the park. KWS also usually shares part
of the revenue with local communities especially in Maasai areas (Amboseli)
by way of supporting social projects like education. In the case of
national/game reserve, they are under county councils and are regarded as
trust lands held by the council on behalf of the local people. Councils, though
they may have their own officers like wardens, they still liaise with KWS
especially on matters of conservation. Otherwise, they collect revenues and in
the Maasai Mara, Narok county council has contracted SOMAK limited, a
tour company to collect revenues on its behalf. 19% of all revenue generated
through tourism in Maasai Mara is distributed to the group ranches while the
rest is located for other development such as infrastructure. (Source:

KARIUKI, J. ‘Maasai Mara~Amboseli Jan-Feb 2006 field notes file’).
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with adjacent communitiess2. The move to degazette Amboseli
antagonized conservation groups opposed to the move with the
local community who were obviously for the government action.

Despite these divided conservation opinions, the overall
question asked by the public was not on the merit or the pros and
cons of the government move, but on its timing which came during
the referendum campaign. It is worth noting that at this point in
time, leading Maasai politcians such as William ole Ntimama had
already declared their stand in the referendum, going on the
campaign trail for the ‘NO’ side which was opposed to the
enactment of the new constitutons. By downgrading the park from
a national park to game reserve thus enabling Olkejuado County
Council to manage it and facilitating the ability of the local Maasai
people to access the proceeds from the park, Kibaki’'s move was
seen as trying to bribe and influence the Maasai to vote ‘YES’ for
the proposed constitution.

Conclusion

Natural resource governance in Kenya is clouded by vested
conservation, economic and socio-political interests. Although
there are some genuine players interested in working to ensure that
natural resources are used for the development of the Kenyan
nation, they are quite often faced with the challenge of political
interests at the national and local levels that override them. The
scenario is even made worse when politician seek political office so
as to enrich themselves and seek political support using natural
resources. This situation has led civil society leaders to indulge in
elective politics in the belief that they will be able to change the
governance style from within government. But experience has
shown that this is a daunting task as they play second fiddle to the
accustomed politicians. Kibaki for instance has never recognised
the contribution of these civil society actors like Wangari Maathai

52 KARIUKI, J. (2005), gp. cit. (p. 47). Some local authorities like that of Nyeri
County Council that have national parks within their areas of jurisdiction are
fighting for changes in the laws to allow them manage national parks and
reserves on behalf of the local people. Such examples are adopted following
success of many community based conservation projects such as the
CAMPFIRE (Communal Area Management Programme for Indigenous
Resources) in Zimbabwe.
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and Kibutha Kibwana in shaping policy in their respective fields. In
the three times he has reshuffled his cabinet, he has given them
assistant ministerial positions which are often confined to
answering questions in parliament. Instead he has preferred to
further his political interests by appointing his friends and his
business and political associates. This has perpetuated the culture of
political patronage.

At another level, vested interests have prevented the
establishment of institutions that would ensure sustainable
management of these resources in the country as they have ensured
the retendon of colonial institutions that are not teceptive to
contemporary development changes. The political class has always
wanted the situaton this way because they are able to use the laws
to further their interests with little regards to the larger public good.
This is why most of the reform initiatives started by the NARC
administration has failed to mature with recommendations from
investigations in past injustices further creating disillusionment
among the public.
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THE PROMISES OF PARTICIPATORY FOREST

MANAGEMENT IN FOREST CONSERVATION

AND POVERTY ALLEVIATION: THE CASE OF
TANZANIA

by Jens Friis Land and Qystein Juu! Nielsen

Introduction

Recognising the increasing pressure on the forest resource
from agricultural expansion, livestock grazing, fire, woodfuel
extraction, and human settlements, the government of Tanzania
has, in pursuit of the overall objectives of arresting forest
degradation, furthering rural development and alleviating poverty,
embarked on a process of devolving forest resources’ management
rights and responsibilities to local communities under the heading
Participatory Forest Management (PFM)!,

Generally speaking, PFM denotes the involvement of local
communities in forest management2 From a theoretical point of
view, PFM may be seen as an alternative solution to the “#ragedy of
the commons”’, as described by Hardin’. Hardin suggested state
involvement to solve problems associated with pootly defined
property rghts. In developing countries, however, state
management has generally been ineffective in arresting degradation
of forest resources, which has led a number of scholars to suggest
that management be left to local communities*. In 1992, the Rio
Declaration and Agenda 21 called for participatory natural resource
management strategies as means for increasing efficiency and equity

1 MINISTRY OF NATURAL RESOURCES AND TOURISM (1998).
National Forest Policy. Dar es Salaam, Government Printer.

2 DAVIES, ]. and RICHARDS, M. (1999). The Use of Fconomics to Assess
Stakeholder Incentives in Participatory Forest Management: A Review. European
Union Tropical Forestry Paper 5. London, Overseas Development Institute.

3 HARDIN, G. (1968). “The Tragedy of the Commons’, Saence 162: 1243-1248.

4 OSTROM, E. (1999). Selfgovernance and forest resources. Occasional Paper No.
20. Bogor, Centre for International Forestry Research.
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in natural resource management and use. Thus it has been
increasingly recognised that, rather than focusing on conservation
alone, natural resource management should be able to
accommodate priorities in relation to both conservation and
poverty alleviation. Following this shift in paradigm, governments,
donors and internmational NGOs have shown increasing
commitment to natural resource management strategies involving
local communities®. Accordingly, PFM has received broad and
increasing support and has been adopted in a large number of
developing countties, and with notable success among other places
in Nepal and Indiaé. In its essence, PFM is decentralisation of
forest management to local communities. Thus, the concept of
PFM implies the promotion of participation in public decision
making by moving the decision making process closer to people
where it is assumed to be more transparent, flexible, and
responsive. Participation is believed to help improve equitable
management of forest resources because people are enabled to
articulate their own interests and affect policy processes
accordingly. Increased participation is associated with efficiency
among other reasons, because people are more likely to respect
decisions when they have had a stake in their formulation”.

There are potential drawbacks of PFM. Even perfectly
representative and downward accountable local authorities may
over-exploit forest resources and ignore minority interests®.
Conversely, local authorities may have difficulties withstanding
demands for increased access to resource utilisation from their local
constituencies leading to over-exploitation and may be inclined to

5 RIBOT, ].C. (2002). Democratic Decentralization of Natural Resources.
Institutionaliging  Popular  Particpation. Washington D.C., World Resources
Institute.

6 HOBLREY, M. (1996). Particpatory forestry: I'he process of change in India and
Nepal. Rural Development Forestry Study Guide 3. Rural Development
Forestry Network. London, Overseas Development Institute.

7 CHAMBERS, R. (1994). ‘Paradigm shifts and the practice of participatory
research and development’, in N. NELSON and S. WRIGHT (eds.) Power and
participatory development. Theory and practice. London, Intermediate Technology
Publications.

8  WUNDER, S. (2001). ‘Poverty Alleviation and Tropical Forests—What
Scope for Synergies?” World Development 29: 1817-1833.
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exploit rather than conserve forest resources on their own account
if alternative development opportunities are not presented®.
Further, PFM may risk achieving little but shifting nodes of
informal flows of resources and money from higher to lower levels
of government'?. In addition, PFM is concerned with defining
exclusive rights to, and thus restricting access to, forest resources.
The introduction of PFM implies that rights to forest resources
become either activity based, i.e. based upon membership of a user
group or residence based, i.e. based upon residence within a local
community. In this process, there is a risk of exclusion of people
who are pootly represented in local public bodies, such as ethnic
minorities, immigrants, and groups with a migratory livelihood, e.g.
pastoralists. The critiques of PFM are thus concerned with the
concept of exclusion that is fundamental to PFM. Concetns about
the capacity of local management bodies to manage PFM according
to its overall objectives have been raised.

The Tanzanian forest resource is large and varied. Although
miombo woodland comprises approximately 90% of the estimated 32
million hectares of forest area, the country has montane rainforests
and mangroves that draw international attention for their
biodiversity. With regard to official status, forests in Tanzania are
divided into unreserved and reserved forests!!. The former are
forests on village or general land, not formally gazetted as forest
reserves, comprising approximately 19 million hectares or 57% of
the total forest area. The more than 600 reserved forests cover
about 12.5 million hectares, of which approximately 90% are
National Forest Reserves and the remaining Local Authority Forest

9  NATHAN, L, GAUSSET, Q., KOCH-ANDERSEN, S. and LUND, J.F. (in
preparation). ‘On the Promises of Devolution — A Case Study of Village
Council as Manager of Common Lands in Majawange, a Village in Tanzania’.
Journal of Transdisciplinary Environmental Studies.

10 BLAIR, H. (2000). ‘Participation and accountability at the periphery:
Democratic local governance in six countries’, World Development 28: 21-39.
FRANCIS, P. and JAMES, R. (2003). ‘Balancing rural poverty reduction and
citizen participation: The contradictions of Uganda’s decentralization
programy’, World Development 31: 325-337.

11 UNITED REPUBLIC OF TANZANIA (2002). The New Forest Act: No. 7 of
7% June 2002. Dar es Salaam, Government Printer.
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Reserves!2. The majority of the 12.5 million hectares reserved
forests are production forests the rest being protected areas, e.g.
catchments forests and mangroves.

In Tanzania, PFM has tried to address the issue of poor
incentives for local communities to protect forests and trees. Under
the previous Forest Ordinance of 1957 local communities had no
rights to adjacent forest resources or trees on farmland and central
government could issue harvesting licenses without consulting or
informing the affected communities. Poor incentives for local
communities to protect the resources undoubtedly played a role in
the degradation of Tanzanian forests and woodlands. During the
eatly 1990s, PFM was initiated in areas of unresetved land with
village communities gaining jurisdiction over forest resources
through declaration of village land forest reservesi3. These few
catalytic cases sparked a large number of donor and NGO
supported projects in various parts of the country, supported by the
governments of the Netherlands, Finland, Norway, Denmark, and
Sweden. In this process, a large number village land forest reserves
have been established and several thousands of private forest
reserves (ngitir)) have been declared!*. In reserved forests, PFM has
been promoted through the establishment of joint management
agreements dividing the rights and responsibilities of forest
management between government authorities and local
communities. Alongside the process on the ground, a massive body
of progressive policies and legislation has been passed in support of
the process. This encompasses new land and forest policies as well
as acts, all enacted from 1995 to 2003. Currently, the total area
under PFM is estimated at 2 million hectares, and, with funding
from the governments of Tanzania, Finland, Norway, and
Denmark as well as the World Bank, the Tanzanian Forestry and
Beekeeping Division under the Ministry of Natural Resources and
Tourism now seeks to utilise the experiences from the project

12 MINISTRY OF NATURAL RESOURCES AND TOURISM (1998), gp. cit.

13 WILY, LA. and DEWEES, P.A. (2001). From asers to custodians: Changing
relations between people and the state in forest management in Tangania. Policy
Research Working Paper 2569. Washington, World Bank.

14 WILY, L.A. and DEWEES, P.A. (2001), sbid.
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phase to promote a nation-wide implementation of the concept!>.
The efforts to implement PFM on a national scale are currently
pursued in 50 of Tanzania’s approximately 115 districts. Thus, both
in terms of supporting legislation and implementation on the
ground, the Tanzanian PFM process has come a long way and is
acknowledged as being one of the most advanced and progressive
on the African continent.

This paper is concerned with the process of scaling up PFM
in Tanzania. Drawing from personal experiences!¢ and a literature
review, we will seek to identify a number of issues that, in our
opinion, are critical to the continued success of PFM in Tanzania.
Firstly, we start by reviewing the legal provisions, which set the
overall limits for PFM designs and are decisive for the security of
rights obtained through PFM. Secondly, we look at the disttibution
of costs and benefits in Tanzanian PFM. This is a critical issue in
relation to both the incentives for local communities to engage in
PFM and the effects of PFM in relation to poverty. Then, we
investigate the experiences in relation to achieving the overall PFM
objective of resource sustainability and biodiversity conservation.
Finally, we review experiences in relation to the implementation of
PFM in Tanzania in order to draw lessons on how to achieve a
national implementation. The will lead us to define a number of
cross-cutting issues which, in our opinion, are of particular
importance to the Tanzanian PFM process, in relation both the
prospects of achieving a national coverage and to the likelihood
that PFM will fulfil the stated policy objectives of improvement of
rural livelihoods and conservation of forest resources and
biodiversity.

1. LEGAL PROVISIONS

In Tanzania, the legal status of forests is linked to the status
of the land, on which the forest is situated. The Land Act 1999

15 BLOMLEY, T. and RAMADHANLI, H. (2004). Going to Scale with Participatory
Forest Management: Early Lessons from Tanzania. Unpublished.

16 From 2002 onwards, the authors have done research and consultancies on |
PFM in Tanzania. This encompasses more than 20 months of fieldwork in
various regions of the country.
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recognises three different land management categories, i.e. village,
general, and reserved land'. These categories are not tenure
regimes but rather management regimes, as the state maintains the
ownership of land [section 3 (1a)]'8.

In relation to village land, the Local Government (District
Authority) Act 1982, in conjunction with the Village Land Act
1999, provides the village council with legal authotity to manage
village land through the formulation of village by-laws!®. The
Village Land Act 1999 gives equal notice to statuary and customary
rights [secdon 18 (1)] and provides for a variety of tenure
arrangements, e.g. management of forest resources by a group or an
entire village community. Thus, the act provides local communities
with a legal framework for management of forest resources on
village land, making it an important tool in relation to PFM, as the
majority of Tanzanian forests and woodlands are located in
unreserved areas—most of which is de facto village land, although
land tenure is poorly defined in many areas. The village council
may, through the Local Government Finances Act of 19822, retain
any income from fines, licenses, and permits obtained in
accordance with the village by-laws. In relation to forest products,
village councils are required to pay central government royalties, as
set out in the Forest Act 2002%!, for products harvested from
unreserved forests leaving them with less opportunities to collect
forest taxes (as compared to tax collection in village forest
reserves). To sum up, legal provisions in relation to forest
management are catered for by the Local Government Act 1982

In Tanzania, all land is public land. Land which is not village or reserved land
is defined as general land.

18 UNITED REPUBLIC OF TANZANIA (19992). The Iand Act 1999: No. 4 of
15% May 1999. Dar es Salaam, Government Printer.

19  UNITED REPUBLIC OF TANZANIA (1982a). The l.ocal Government
(District Authorities) Act, No. 7 of 1982. Dar es Salaam, Government Printer;
UNITED REPUBLIC OF TANZANIA (1999b). The Village L.and Act 1999:
No. 5 of 15" May 1999. Dar es Salaam, Government Printer.

20 UNITED REPUBLIC OF TANZANIA (1982b). The l.owl Government
Finances Act, No. 9 of 1982. Dar es Salaam, Government Printer.

2! UNITED REPUBLIC OF TANZANIA (2002), op. cit.
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and the Village Land Act 1999 when by-laws are formulated and
approved by both the village assembly and district council.

Up to date only a minority of villages have approved by-laws
in relation to forest management owing to delays at the ward and
district levels?2. A few cases in relation to natural resources
management illustrate that village councils’ enforcement of by-laws
that have not been approved by district councils may be overruled
by higher authorities??, thus inhibiting the incentives for village
councils to engage in forest management. Finally, issues concerning
boundary settling may become a liability to the PFM process. As set
out in the Village Land Act 1999, the village council has full
authority to manage village land and may settle village land
boundaries in agreement with authorities having jurisdicdon over
neighbouring lands [section 7 (d)]. Upon agreement of boundaries,
village land is formally registered through the issuing of a
Certificate of Village Land [section 7 (6)]*. The majority of
unreserved forests are de facto situated on village land. These areas
are, however, plagued by unclear land status as only a minor
proportion of the more than 9000 villages have formalised their
boundaries?>. No formal procedures are specified in the Village
Land Act as to how the boundary of a village land area is to be
defined?s. Thus, the provisions in the act do not automatically
ensure the village exclusive jurisdiction over forest resources
located in its proximity, as this may depend on the judgement of
neighbouring villages, district authorities, or central government?’.
The issues outlined here are of serious concern as the majority of
PFM arrangements on de facto village land are on lands with de jure

22 Personal observations by Lund, J.F. and Bruce, J.W. (1999). Lega/ basis for the
management dof forest resources as common propersy. Community Fotestry Note No.
14, Rome. Food and Agriculture Organization of the United Nations.

23 BRUCE, ].W. (1999), ibid. NATHAN, 1. ¢t al. (in ptep.), ap. cit
24 UNITED REPUBLIC OF TANZANIA (1999b), op. cit.

25 BRUCE, ].W. (1999), op. cit.

2% WILY, L. and DEWEES, P.A. 2001), op. ait.

27 WILY, L. (1997). Finding the right institutional and legal framework for community-
based natural forest management: the Tanzanian case. CIFOR special publication.
Bogor, Centre for International Forestry Research. '
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unclear tenure. If not attended to, the issue of land tenure could
become a major problem for the PFM process.

The Forest Act 200228 provides for a range of opportunities
in relation to PFM on registered village land, allowing local
communities to autonomously declare and register forest reserves
[section 33 (1)]. The only prerequisite for declaring a forest reserve
on village land is the formulation of a management plan that is
accepted by the entire community. The Forest Act allows for
different forms of management regimes, as the entire village,
groups or individuals may be granted management authority by the
village council. Thus, the Forest Act is flexible to accommodate a
wide range of local forest management situations, and further
provides for financing forest management at the village level, as
payment of central government royalties are waived for products
harvested in reserves declared under the Act. In areas with a good
production potential, this may provide local communities with a
substantial forest taxation revenue base. However, the Act also
contains regulative instruments for the district council and Director
of Forestry to assume control of the management if, in their
opinion, the local community has failed to manage the forest
reserve in accordance with either the management plan or the
principles set out in the Forest Act [section 8 (3) and (7)]. Thus, the
jurisdiction of local communities over forest resources on
registered village land, as provided by the Village Land Act, is
actually weakened by the declaration of a resetve, as local
communities are obliged to abide to general management principles
set forth in the Act. Accordingly, the autonomy of village councils
depends to a large degree on the interpretation of the Act by the
government body overseeing the villages’ management.

On areas other than village land, the Forest Act 20022,
provides for joint management agreements between forest
authorities and one or more village councils or community groups
[section 16 (1)]. In these agreements, the rights and duties of the
involved parties are formulated through a negotiation process
[section 16 (2) and (3)]. At the village level, the tights are formalised
and legally secured through passing of by-laws. As such, legal

28 UNITED REPUBLIC OF TANZANIA (2002), p. dit
2 [bid.
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provisions to devolve management authority to the village level are
in place in reserved forest areas. The crucial issue in relation to this
is the negotiation process that leads to joint management
agreements. Although the Act describes the duties and rights that
must be negotiated in detail, neither it nor the rules and regulations
appended to the Act provide procedures to assure that the
negotiation process includes participatory approaches, information
sharing, and fair negotiations. Thus, there is a risk that forest
authorities (perhaps unknowingly) capture the process at the
expense of local communities. In relation to this, arbitration
becomes crucial. Currently, the Forest and Beekeeping Division ot
District Council is both party and arbitrator to the joint
management agreements. This situation calls upon a third party
arbitrator or alternatively the establishment of a fund to finance
arbitration and legal council for the local communities engaged in
joint management. With regard to the actual outcomes of the
negotiation processes, the experiences from Tanzania so far show
that joint management agreements are usually restrictive with regard
to access to forest resources®. In many areas, only minor forest
products may be extracted and the tree species demanded by local
communities are often protected under the Forest Order of 199531,
For unprotected species, the Forest Act 2002 allows the sharing of
royalties from government reserves, but the problem is that the
current rules and regulations do not spell out any guidelines in this
respect. These benefits have often been marginal. In the Rufiji
delta, for example, the main issue with regard to joint management

30 NIELSEN, @J., CARLSEN, K., and OLSEN, C.S. (2002). ‘The future of
local forest management in reserved forest in Tanzania’, Scandinavian forest
economics 39: 158-168; BLOMLEY, T. and RAMADHANI, H. (2004), gp. ait.
KOPPERS, B., MARIKA, S., SHAURI, V. and VIGNON, C. (2004).
Development of guidelines and regulations regarding sharing of costs and forest
revenues/ benefits in participatory forest management in Tangania — Review of participatory
Jorest  management  related  legislation in  Tangania. HTSPE Development,
unpublished. TOPP-J@RGESEN, E., POULSEN, M.K,, LUND, J.F. and
MASSAO, J.F. (2005). ‘Community-based monitoring of natural resource use
and forest quality in montane forests and miombo woodlands in Iringa
District, Tanzania’, Biodiversity and Conservation 14: 2653-2677.

31 UNITED REPUBLIC OF TANZANIA (1995). The Forests Order of 1995:
Government notice No. 507 on the Forest Ordinance (Cap. 389) under section 30. Dar
es Salaam, Government Printer.
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of the delta’s vast mangroves has been the sharing of royalties.
Local communities felt they benefited too little from collecting
royalties, which in turn provided a strong incentive to disregard the
rules governing collection and distribution of royalty revenue32.

The Forest Act 2002, provides the option to revoke a
government forest reserve for the purpose of declaring village land
forest reserves [section 29 (1)]. This option offers an opportunity to
the Forest and Beekeeping Division and District Councils to relieve
itself of some of its management responsibilities while at the same
time providing incentives for local communities to assume some
management responsibilities. This could prove a viable option for
forest reserves without important values in relation to catchments
or biodiversity. However, as yet this option has not been utilised.

2. DISTRIBUTION OF COSTS AND BENEFITS

The process of implementation of PFM is strongly facilitated
when local communities perceive added tangible benefits from
taking on responsibilities and duties associated with forest
management®, In addition, improving the livelihoods of forest
dependent communities is an overall policy objective of PFM34, just
as the alleviation of rural poverty is an overall objective of the
Government of Tanzania in general®. The distribution of costs and
benefits in PFM is thus highly important both to secure a successful
implementation and to fulfil the policy objectives.

The distributional effects of PFM should be evaluated both
at the community and household levels, as community benefits are
important to regional development and poverty alleviation, but
might be attained at the expense of the poorest within the

32 KOPPERS, B, ¢t a/. (2004), gp. ait.

33 PETERSEN, L. and SANDHOVEL, A. (2001). ‘Forestry policy reform and
the role of incentives in Tanzania’, Forest Policy and Economics 2: 39-55.

34 BLOMLEY, T. and RAMADHANI, H. (2004), op. 7+ DANIDA (2002).
Participatory  forest management (2003-2007): Tanzania. Environment Support

Programme (ESP). Environment, Peace and Stability Facility (MIFRESTA).
Copenhagen, Danish Ministry of Foreign Affairs.

3 UNITED REPUBLIC OF TANZANIA (2000). Poverty Reduction Strategy Paper
(PRSP). Dar es Salaam, Government Printer.
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community. In addition, it is important to distinguish between
managers and forest users, as for managers costs are imposed in the
form of management responsibilities, while for forest users costs
appear in the form of regulations, i.e. taxation and use restrictions.
In general, the effects of PFM with regard to distributional issues
are ambiguous. A few studies have shown that care must be taken
in implementation of PFM for it not to adversely affect poor,
marginalised, and forest dependent groups within rural
communities?. Particulatly with regard to Tanzania, the evidence in
relation to distributional effects of PFM is very scarce, and there
exists a profound need for further research on this crucial issue.

As regards the distributional effect of PFM, it is important to
recognise that forest resources provide a number of different
services to rural households. Several studies have shown that the
share of forest—derived income is highest among the poorest
households but that the forest income increases in absolute terms
with the total income¥. The higher absolute resource use by
wealthy households suggests that there is a scope for redistributing
wealth within communities through PFM. With regard to poverty
alleviation, however, there is scepticism about the role and potential
role of forest resources. Frequently commercial forest activities
provide a low return to labour — implying that mainly the poorest
households that are engaged in these activities®, and an increasing

36 AGRAWAL, A. and GIBSON, CC. (1999). ‘Enchantment and
disenchantment: The role of the community in natural resource conservation’,
World Development 27: 629-649. KUMAR, S. (2002). ‘Does “participation” in
common pool resource management help the poor? A social cost-benefit
analysis of joint forest management in Jharkhand, India’, Werld Development 30:
763-782. MESHACK, C.K. (2004). ‘Transaction costs of Participatory Forest
Management: empirical evidence from Tanzania’, The Arc Journal 16: 6-9.

37 CAVENDISH, W. (2000), op.at. CAMPELL, B.M., JEFFREY, S,
KOZANAYI, W., LUCKERT, M., MUTAMBA, M. and ZINDI, C. (2002).
Household Iivelihoods in Semi-Arid Regions. Options and Constraints. Jakarta, Center
for International Forestry Research. NARAIN, U., GUPTA, S, and VAN'T
VELD, K. (2005). Poverty and Environment: Exploring the Relationship between
Household incomes, Private Assets, and Natural Assets. Discussion Paper 05-18.
Washington D.C., Resources for the Future.

38 ANGELSEN, A. and WUNDER, S. (2003), ¢p. at. FISHER, M. (2004).
‘Household welfare and forest dependence in Southern Malawi’, Environment
and Develgpment Econontics 9: 135-154.
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body of literature is beginning to appreciate the role of forest
resources in providing safety nets, income shock mitigation, and
gap filling functions in times of hardship®. In addition, Fisher and
Shively*" find evidence that households experiencing a positive
income shock, in the form of an agricultural starter package, are less
dependent on forest products than households not receiving the
starter package, indicating that households expetiencing increasing
cash incomes from alternative sources tend to move away from
low-income activities such as forestry. Thus, the role of forests, as
suggested by this literature, is not to lift people out of poverty but
rather mediate the effects of poverty and sustain the livelihood
security of the poorest through provision of insurance against
income shocks and as an income source in slack seasons. Thus,
rather than contribute to poverty alleviation PFM can assist in
maintaining and enhancing these functions of forest resources.
Following this, PFM should cater for forest consetvation, while
preserving access to forest resources for the poorest households
and redistributing wealth through taxation of forest utilisation.
Furthermore, an important implication is that, in areas where
resource dependency is high and rural poverty alleviation is of
prime concern, PFM should be accompanied by other measures to
assist poverty alleviation. '

A significant distinguishing factor of PFM implemented in
Tanzanian montane forests and miombo woodlands, respectively, is
the very limited possibilities for providing immediate tangible
benefits to forest users in montane forests. Since forest uses ate
restricted, no income is raised from forest management, which
impedes the incentives for both managers and users to sustain the
regime. Different options for providing incentives to local users

3 ANGELSEN, A. and WUNDER, S. (2003), op. ci; PATTANAYAK, S.K.
and SILLS, E.O. (2001). ‘Do tropical forests provide natural insurance? The
microeconomics of non-timber forest product collection in the Brazilian
Amazon’, I.and Economics 77: 595-612. MCSWEENEY, K. (2005). ‘Natural
insurance, forest access, and compounded misfortune: forest resources in
smallholder coping strategies before and after Hurricane Mitch, Northeastern
Honduras’, World Development 33: 1453—1471.

40 FISHER, M. and SHIVELY, G. (2005). ‘Can Income Prégrams Reduce
Tropical Forest Pressure? Income Shocks and Forest Use in Malawi’, World
Develgpment 33: 1115~1128.
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and managers have been forwatrded, such as controlled timber and
wildlife harvesting, water taxes, and tourism. With regard to timber
harvesting and water taxes, thete currently does not seem to be
political willingness, although these options have been forwarded in
the debate. Allowing controlled logging would also have adverse
consequences in those montane forest reserves with unique
biodiversity values. With regard to hunting, a recent case study
from the Udzungwa Mountains showed that revenue from hunting
licenses in that area cannot cover costs for compensating village
forest managers at the sustainable harvest levels!. Thus, it appears
that only in montane forest with potentials for ecotourism or other
non-extractive income-generating activities may communities
obtain tangible benefits from implementing PFM*. Unfortunately,
such potentials are hardly present in more than a few of the
montane forests in Tanzania. In the Numbe Valley Forest Reserve
of Makete District, the perceived lack of benefits in joint forest
management led to a situation in which members of the local
communities were cooperating against district authorities when
performing illegal timber harvesting in the forest reserve®. In Iringa
District, the support by the implementing forest administration,
including support to alternative income generating activities, has so
far been enough to sustain the local momentum in the villages joint
managing the West Kilombero and New Dabaga/Ulongambi
Central Government Forest Reserves*, but there are indications
that the support by the villagers rests on expectations of increased
access to timber resources in the future®. In the Usambara
Mountains the NGO Tanzanian Forest Conservation Group has
sought to provide alternative income sources for villagers
implementing joint management, through establishment of
butterfly farms. The support to such alternative income generating
opportunities has so far been confined to donor-led initiatives in

41 NIELSEN, M.R. (2006). ‘Importance, Cause, and Effect of Bushmeat
Hunting in the Udzungwa Mountains, Tanzania: Implications for Community
Based Wildlife Management’, Bivlogical Conservation 128: 509-516.

42 TOPP-JORGENSEN, E. ¢f i, (2005), op. cit
43 NIELSEN, @]. ef al. (2002), op. cit.

4 TOPP-JORGENSEN, E. et al. (2005), op. it
45 KOPPERS, B. ¢t al. (2004), op. cit.
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project areas. This indicates that a large task lies ahead to ensure
that such support becomes institutionalised in the PFM
programme. Furthermore, unless the support is tied to the
conservation of the forest resource, it may have little effect upon
the incentives for local communities to support PFM.

In miombo woodlands the potential for assuring added
benefits is much larger—at least for managers. In Iringa District, 15
villages implementing PFM in non-depleted miombo woodlands*6
collected an average of US$ 618 during their first year of forest
taxation*’. Although large variations exist between villages in the
amounts collected, the results indicate that immediate tangible
benefits may be assured for local forest managers in such areas. In
the 15 villages, forest users pay taxes on commercial forest uses, but
experience shows that it is mostly traders in sawn timber, charcoal
and firewood coming from Iringa town who contribute®. Thus,
forest users only bear a share of the cost, while the community
receives a net income. With regard to efficiency of taxation, the
annual amount of registered revenue collection by the 15 villages in
total equals the past ten years’ average annual district forest revenue
collection from the entire district comprising 183 villages. This
indication of gains in the efficiency of forest taxation can, of
course, be explained by other factors than the devolution of
management rights and responsibilities to community level, such as
donor supported extension services. Nonetheless, the result
provides lessons that significant improvements in forest taxation
can be obtained through PFM. Other examples of the large
potential in some woodland and coastal forest areas are the Suledo
(Kiketo District) and Angai (Liwale District) village forest reserves,
respectively. Preliminary assessments from these forests estimate
the potential annual revenue from timber licenses under sustainable

4 By non-depleted woodlands is meant dry woodlands in which valuable timber

species in large dimensions have been removed, while charcoal, firewood, and
sawn timber of less valuable species is still available and extracted by small-
scale village entrepreneurs.

47 LUND, J.F. (2004). Participatory Forest Management and Poverty — Distributional
Effects of Participatory Forest Management in Tanzanian Miombo Woodlands. Forestry
Discussion Paper 45. Copenhagen, Royal Veterinary and Agricultural
University.

48 LUND, J.F. (2004), ibid.
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harvest levels to US$ 140,000 (Suledo) and US$ 775,000 (Angai),
which is to be shared between nine and thirteen villages,
respectively®.

With regard to individual forest users, the issue of tangible
benefits is less clear-cut. In many cases, the devolution of
management rights and responsibilities associated with PFM leads
to higher transaction costs and decreasing de facto access to forest
resources, as locally vested management succeeds open access
government regimes®. It is also the case with PFM in Tanzania,
where local communities have responded by leaving intended
management strategies to rerurn to old practices’!. Therefore,
securing immediate tangible benefits that outweigh or at least
counteract the costs associated with implementation of PFM
should be a major issue of concern in the implementation process.
Such benefits may be difficult to assure, as PFM is inherently
concerned with restricting utilisation of forest resources. And
unless the majority of resource users is from outside the
implementing community, the implementation will inevitably
involve restrictions on the community. It appears, however, that
users’ attitude towards the more strict management and taxation is
highly dependent upon the perception of the integrity of the
managers. The users’ perception of the cost-benefit ratio seems to
depend on whether they perceive managers to be transparent and
fair, and whether the funds raised from forest taxation are used to
finance village development. This result is in accordance with
findings on general taxation issues in Tanzania®? and elsewhere3,
Empirical evidence from the general decentralisation process in

4 BLOMLEY, T. and RAMADHANI, H.. (2004), gp. .
50 HOBLEY, M. (1996), op. a.

51 WHITE, P. and MUSTALAHTI, 1. (2005). Finnish Foresiry Assistance: Success
story or failure? — Analysis of case studies from Sub-Sabaran Africa and their possible
impacts on Poverty Reduction. Silva Carelica 48. Finland, University of Joensuu.

52 FJELDSTAD, O.-H. and SEMBOJA, J. (2000). ‘Dilemmas of Fiscal
Decentralisation—A Study of Local Government Taxation in Tanzania’,
Forum for Development Studies 27: 7-41; FJELDSTAD, O.-H. and SEMBOJA, J.
(2001). “Why People Pay Taxes: The Case of the Development Levy in
Tanzania’, World Development 29: 2059-2074.

53 FRANCIS, P. and JAMES, R. (2003), op. at.
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Tanzania suggests that securing a healthy g#zd pro quo relationship
between the state (represented by the village council) and citizen is
a crucial issue, also in PFM54, In terms of distribution of forest
taxation revenue, a study from the 15 villages in Iringa District
showed that forest taxation revenue was distributed mainly
amongst the village leaders, leaving only a mere 4% of registered
expenditures to finance public goods, such as school desks,
repairing the village tractor, training in agricultural practices, a water
pipe connecting two villages, and transport of food aid*®. The
implications of this are a deterioration of the cost-benefit ratio of
PFM from the perspective of the forest users. Unfortunately,
similar symptoms of poor governance have been documented in a
number of studies on local government in Tanzania’®, suggesting
that transparency and accountability with regard to forest taxation
must be strongly emphasised in the implementation of PFM.

In areas of degraded woodlands the cost-benefit ratio for
villagers may appear even less attractive. Those areas are often
characterised by land scarcity and diminishing soil fertility, and the
remaining woodland areas have high opportunity values as
agricultural land*’. Especially for the poor, as these have the least
access to substitution of clearing of fertile land, such as cattle
manure and fertilizer. In additon, villagers (especially large
landowners, being rich and influential) in such areas have often
substituted towards private tree planting, indicating that their
interests in establishing and sustaining a management regime for
the woodland areas might be limited. If such a regime is initiated,

5 BROCKINGTON, D. (2004). 1.ocal government, laxation and natural resource
management. Corruplion, accountability and democratic  performance in Tangania.
Unpublished; FJELDSTAD, O.-H. and SEMBOJA, J. (2001), op. a2

55 LUND, J.F. (2004), gp. cit.

56 BROCKINGTON, D. (2004), gp. ait. ELLIS, F. and MDOE, N. (2003).
‘Livelihoods and rural poverty reduction in Tanzania’, Worid Development 31:
1367-1384; FJELDSTAD, O.-H. and SEMBOJA, J. (2000), op. ar.
FJELDSTAD, O.-H. and SEMBOJA, J. (2001), ¢p. at.

57 NATHAN, L, et a/. (in prep.), op. at.

%  GAUSSET, Q. ANDERSEN, SK., HANSEN, H, LUND, }F,
MUGASHA, A.G., NATHAN, I, NGAGA, Y. NIELSEN, S.T. and
THEILADE, 1. (in preparation). ‘Opportunities and Constraints for Private
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the associated regulations in subsistence use of forest products may
adversely affect the poor, as they usually have the least access to
trees on private land® and rely upon forest resources for a larger
share of their income®’. On the other hand the salient nature of
forest resources for the poor and its insurance value might actually
strengthen the argument in favour of PFM ensuring the continued
existence of forest resources. The argument is valid, but we argue
that in the majority of cases the opportunity value of degraded
woodlands outweighs the present and future benefits that could be
obtained from allowing it to regenerate. This is especially true,
considering that other development activities bring about
substitutes to forest products, such as: dispensaries substituting
medicinal plants (many of which thtive on farmland and fallow
anyway, and the ones that do not are collected mainly by herbalists
who often walk afar to find the trees and plantsS!); private tree
plantings substituting firewood and construction materials from
woodlands; improved agricultural techniques and storage facilities
removing the need for wild foods during the dry season (many of
which also thrive on farmland and fallow) and so on. At least, the
continued access to non-extractive and low-impact uses should be
secured in the rules and regulations to the Forest Act 2002, to
assure that poor people are not unnecessarily put to disadvantage
by PFM.

and Communal Tree Management in Majawanga (Gairo, Tanzania)’, The
Transdisciplinary Journal of Environmental Studjes.

59 AALBAEK, A. (2001). Access to planting material as a major constraint to farmer tree
planting: A national investigation of farmer tree planting and nursery production in
Tanzania. Ph.D.-dissertation. Copenhagen, The Royal Veterinary and
Agricultural University. Unpublished; NDUWAMUNGU, J., KAJEMBE,
G.C., MALIMBWI, R.E, MBILINYI, B.P. and LUOGA, EJ. (2003).
‘Household Tree Planting in Kilosa District, Tanzania.’, Tanzanian Journal of
Forestry and Nature Conservation 75: 99-108. NIELSEN, @.]., e/ al. (2002), op. at.

6 CAVENDISH, W. (2000). ‘Empirical regularities in the poverty-environment
relationship of African rural households: Evidence from Zimbabwe’, World
Development 28: 1979-2003.

61 ERRBOE, G.B. (2005). The Importance of Medicinal Plants for Rural Commsunities
in Iringa District Tanzania. BSc-thesis. Copenhagen. Danish Centre for Forest,

Landscape and Planning, The Royal Veterinary and Agricultural University.
Unpublished.
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In relation to the strengthening of forest taxation associated
with PFM, the distributional effects depend on revenue spending
and the income status of households which suffer from additional
restrictions or taxation as a consequence of PFM. Currently in
Iringa District, mainly commercial forest uses are restricted or taxed
under PFM, implying that firewood sellers, charcoal traders,
tobacco producers, brick burners and pit sawyers experience
increased costs of production when traders do not pay the extra
cost of taxes. Some of these activities, e.g. tobacco production, are
also performed by more wealthy households in village
communities, implying that taxation of forest products may lead
towards a more equitable distribution of benefits within the
community. There are, however, also studies showing that firewood
and charcoal producers belong to the poor segment of rural
communities®?, indicating that caution must be taken in
implementation of the taxation. In addition, the enforcement by
village councils of license-tax systems creates entry-costs to the
production of especially charcoal and sawn timber. In Iringa
district, this has led to an increased dependency of the poorest
villagers upon customers with enough financial capital to pay
licenses for timber and charcoal beforehand. Thus, the relatively
wealthy customers may sell the products with a good profit, while
the previously independent poorer villagers now work as lowly paid
casual labourers®3.

Another change associated with PFM is restrictions on levels
of forest use. In Iringa District, village councils managing mzombo
woodlands on village land set annual quotas for the production of
charcoal. Mainly local farmers produce charcoal as a supplement to
income from farming and other small businesses, especially in years
with agricultural harvest failure due to drought when farmers turn
to the forest for income smoothing. In such years, the demand for
licenses to produce charcoal rises steeply implying that the quota
and entry-costs induced by licenses hurt the poor in particulat, as
they generally depend most on the forests and have the least

62 FISHER, M. (2004), gp. ci.

63 Personal observations by J.IF. Lund.
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alternative income sources®. In addition, the issuing of licenses in
such years is crucial to the people depending upon charcoal,
inducing high demands upon the integrity and responsiveness of
local managers to distribute them in a fair manner. Furthermore,
the village councils have adopted a policy of closing the forest every
year from 1st of December until 1st of May to induce people to
concentrate on farming. The problem is, however, that this season
is also the “hungry” season where households are in need of cash
to buy food and farming implements.

3. RESOURCE SUSTAINABILITY, BIODIVERSITY
CONSERVATION AND IMPLEMENTATION

Attainment of resource sustainability is the prime objective
of PFM in Tanzania%5. Unfortunately, the concept of sustainability
is neither defined nor put into goals and indicators in the context of
Tanzanian PFM¢. This is unfortunate, since resource sustainability
may be interpreted quite differently by the different stakeholders
involved in PFM. A prominent example of potential conflicts is the
demarcation and registration of village land forest reserves. If
District Councils perceive forest resource sustainability as keeping
the forest area and condition unchanged, the future needs of
villagers for land for agriculture and other purposes may be
compromised. The question here is; what is sustainable and for
whom? Obviously, there are numerous other potential conflicts
between the PFM objectives of resource sustainability and poverty
alleviation. Accordingly, there seems to be a dire need to clarify the
concept of resource sustainability in relation to the Tanzanian
process.

The currently available evidence that PFM results in
conservation of forest resources and biodiversity is scarce and

64 FISHER, M. (2004). 7bid; START, D. and JOHNSON, C. (2004). Lirelihood
Options? The Political Economy of Access, Opportunity and Diversification. Working
Paper 223. London, Overseas Development Institute; MCSWEENEY, K.
(2005), gp. at. Personal observations by J.F. Lund.

65 MINISTRY OF NATURAL RESOURCES AND TOURISM (1998), gp. .
66 HANSEN, NJ. and @STERGAARD, J. (2004), op. it
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anecdotal, and primarily consists of rural communities’ claims that
the forests are regenerating and the wildlife returnings’. Thus there
exists a profound need for PFM impact studies in relation to this
overall objective of the concept. Some general features of the
Tanzanian PFM concept may create problems in relation to the
issue of resource sustainability—by affecting the opportunities for
local communities to assess and monitor their forest resources. The
choice of the village as an administradve unit for the
implementation of PFM often implies that rather large forest areas
are managed by large, socio-economically heterogeneous, and
geographically dispersed communities. Institutional theories on
collective management predict problems in such large settings®®. In
Iringa District, village land forest reserves covering more than 6000
hectares and supporting the livelihoods of a large number of
households, dispersed in several sub-villages, resulted in problems
of monitoring both user behaviour and the state of the resource®.
With regard to monitoring the resource, the capabilities of local
forest managers to obtain accurate knowledge of the state and
development of large forest areas is constrained by poor transport
and communication technologies™. Problems of users not abiding
to the management rules further aggravate difficulties of
monitoring the state and development of the resource, as illegal
extraction activities are often scattered and/or take place in remote
parts of the forest’!. This may undermine the entire PFM concept,
as achievement of resource sustainability may fail. Fortunately, the

67 BLOMLEY, T. and RAMADHANI, H. (2004), op. cit.

68 OSTROM, E. (1998). ‘A behavioral approach to the rational choice theory of
collective action’, American Political Science Review 92: 1-22; PRETTY, J. and
WARD, H. (2001). ‘Social capital and the environment’, World Development 29:
209-227.

% BOIESEN. JH. and LUND, ).F. (2003). Partiapatory Forest Management in
Tangania — A Soco-Economic Study on the Implementation of PIEM in Iringa District.
MSc-thesis. Copenhagen, Department of Economics and Natural Resources.
The Royal Veterinary and Agricultural University, Unpublished. TOPP-
JORGENSEN, E. ¢ 4l (2005), op. at.

0 CARTER, J. (ed) (1996). Recent Approaches to Participatory Forest Resource
Assessment. Rural Development Forestry Study Guide 2. London, Overseas
Development Institute.

7t BOIESEN, J.H. and LUND, J.F. (2003), gp. ait.
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Forest and Village Land Acts offer opportunities for a wide variety
of PFM designs, whereby groups and individuals within the village
community may assume management responsibilities and rights
over a certain tract of forest. When implementing PFM, forest
authorities should facilitate that these opportunities are utilised, as
to ensure that user interests coincide with management boundaries
and that managers ate not requited to monitor and manage too
large forest areas.

In addition to the aforementioned concerns, neighbouring
villages experience interdependence in relation to natural resources.
Flows of resources do not respect administrative boundaries, and
villagers may thus find it difficult to restrict the access of outsiders
to their forest resource if they depend upon neighbouring villages
for access to cattle grazing or watering. In such situations the
process of PFM may require substantial facilitation and
coordination. In relation to this, the implementing District Councils
have an important role to play in planning the conservation and
development of forest resources on the supra-village level. Instead
of implementing PFM in all villages, District Councils should plan
for current and future desired land uses for all villages so as to
assure; (i) a suitable distribution of grazing areas and woodlands,
and (i) that pastoralists and other migratory groups are not
deprived of their livelihood.

With regard to the technical aspects of resource
sustainability—resource ~ assessment and  monitoring—the "
management of woodland resources should not require techniques
that are too sophisticated for village councils. Rather than
investment intensive and time consuming inventories, villages in
charge of the management of not too large forest areas can do with
very simple techniques for assessment and monitoring. In a study
covering four PFM project areas, the findings in relation to
assessment and monitoring were that simple techniques suffice, and
that focus should rather be on knowledge dissemination and
sharing as to assure a broad knowledge base about forest
management at the village level’2. In relation to large forest tracts of

72 HANSEN, NJ. and @OSTERGAARD, ]. (2004). Participatory Forest Resource
Assessment in Tangamia. MSc-thesis. Copenhagen, Danish Centre for Forest,
Landscape and Planning. The Royal Veterinary and Agricultural University.
Unpublished.
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several thousands hectares local communities might benefit from
assistance in assessment and monitoring of the resource, as ideas
and hunches based on casual assessments easily can undermine the
forest resource base leading to problems of unforeseen future
resource scatcities. The same goes for areas with high value timber
resources, such as the aforementioned Suledo and Angai village
forest reserves, as mistakes in such areas may be very costly in
terms of lost revenue. '

Another issue in relation to forest resources is the
monitoring of status and development of biodiversity in montane
forests with high value in relation to biodiversity. In Iringa district,
joint management agreements were made for two Central
Government Forest Reserves, part of the Udzungwa Mountains
forest range which is acknowledged as unique on a global scale for
its biodiversity. A locally based monitoring system was developed
and implemented through donor suppott in eight villages as part of
the joint management agreement, but the ability of this system to
evaluate changes in biodiversity status of the forests has been
questioned’. Thus, in relation to such fragile ecosystems with
internationally recognised value, PFM might not be the best
management solution, and it should at least be accompanied by
continued outside support and monitoring.

A major constraint to the process of implementation is the
scarcity of financial resources within the public sector. Even the
Iringa District Forest Office, having received project support from
Danida between 1999 and 2003 is seriously strained in relation to
financial resources, and cannot regularly send extension officers to
all of the approximately 50 villages in which PFM is currently
implemented. The resulting lack of follow-up presents several
problems, Firstly, in areas with few incentives in the form of forest
taxation revenues, village councils loose momentum in
management. Secondly, solving issues concerning poor governance
often requires the support from higher authorities, as villagers face
difficulties in addressing such issues on their own. Thus, villages
often turn to the Ward Executive Officer, the Ward Development
Committee, the Divisional Forest Officer or other authorities to
oversee and assist in the process of solving internal conflicts.

73 TOPP-JORGENSEN, E. ¢ al. (2005), op. dit.
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Thirdly, in villages whete the forest management leadership has
been displaced, the newly elected managers face difficulties in
managing, as the information is not passed on. These new
managers need support, but fail to receive it, as the district forest
office is either unaware of the changes or unable to send assistance.
Finally, the lack of oversight allows problems of poor governance
to continue unchecked for much longer than if adequate resources
had been available, destroying the villagers® trust and faith in the
PFM idea. The problems presented here are well known and hardly
confined to issues concerning forest management. The very same
constraints are faced in relation to agriculture, health, and local
government in general. Thus, there is substantial scope for
alleviating the problems through better coordination and
cooperation between the different levels and departments within
the local government system. In relation to governance, the ward
development committees have played a significant role in Iringa
District overseeing and supporting the development of good
governance in relation to the forest management.

The current donor support to the Forest and Beekeeping
Division is supposed to result in a higher degtee of financial
sustainability through increased levels of revenue collection. Thus
donors expect (i) a redistribution of power over and renewed
control with an important natural resource and (i) a wvast
improvement in royalty collection from use of this resource’.
Seemingly, real progress has already been made by the Forest and
Beekeeping Division in this area. It is estimated that the revenue
generated by the Forest and Beekeeping Division increased from
US$ 500,000 in the year 1990/1991 to US$ 3.8 million in
2000/200175. Still, forest resource utilisation and taxation in
Tanzania is charactetised by entrenched systems of informality?. In
a study on the formation of the Tanzanian Revenue Authority,
Odd-Helge Fjeldstad demonstrates the viability and resilience to

74 WORLD BANK (2001). Tanzania Forest Conservation and Management Project,
Pryject Information Document. Report No. PID8931. Washington D.C., World
Bank.

75 DANIDA (2002), op. ait.
76 BROCKINGTON, D. (2004), 0. at; FJELDSTAD, O.-H. and SEMBOJA,
J. (2001), gp. cit. TOPP-JORGENSEN, E., et al. (2005), ap. .
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reforms of such informality”’. Probably, the deterioration, in teal
terms, of salaries within the public service, pushed through by the
structural adjustment programmes in the 1980s, has added to the
situation’®. Concurrently the Tanzanian forest administration faces
problems of inefficiency, informal structures, and rent-seeking
behaviour within the organisation, caused by complex
administrative procedures, lacking economic resources, and poor
incentive structures’. A recent example is a scandal concerning the
exportation of logs with illegally issued permits, which received
massive press coverage in national media in June—July 2004, and
resulted in the dismissal of two high ranked officers within the
Forest and Beekeeping Division. Evidently, such issues create a
challenge for PFM, as the financial and democratic decentralisation
associated with the concept induces changes, which may come
across vested interests within the forest administration. The
resulting problems have been observed in PFM processes® and in
decentralisation processes in general®! in many parts of the world.
The question is whether donors dare confront these issues
openly or whether they fear loosing the support of the Forest and
Beekeeping Division should they do so. On the side of the donors,
it would be a defeat to loose the support of the Forest and
Beekeeping Division, while at least some within the division have
obvious reasons not to face the problem. Thus, the division and
donors to a certain degree share an interest in not addressing the

77 FJELDSTAD, O.-H. (2003). Tighting Fiscal Corruption: Lessons from the
Tanzanian Revenue Authority’, Public Administration and Development 23: 165—
175.

8 MAX, J.LA.O. (1991). T'he Development of |.ocal Government in [angania. Dar es
Salaam, Educational Publishers and Distributors Ltd.

79 IDDI, S. and SJOHOLM, H. (1997). Managing natural forests at the village level:
Reaching the ultimate development goal. Paper presented at the XI World Forestry
Congress, Antalya, October 13-22; PETERSEN, L. and SANDHOVEL, A.
(2001), op. iz; YLHAISI, J. (2003). Torest privatisation and the role of
community in forests and nature protection in Tanzania’, Environmental Science
and Policy 6: 279-290.

80 HOBLEY, M. (1996), op. at.

81 BLAIR, H. (2000), op. cit; ELLIS, IF. and BAHIGWA, G. (2003). ‘Livelihoods
and rural poverty reduction in Uganda’, World Development 31: 997-1013;
ELLIS, F. and MDOE, N. (2003), gp. at.
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issues. In a paper focusing on the contradictions between policy
and practice in aid programmes, David Mosse® refers to this
paradox as “common narratives that serve a diversity of contradictory
interests”. Unfortunately, the common interest in not addressing this
issue could become a liability in relation to fulfilment of the
assumption stated in program descriptions that the Forest and
Beekeeping Division will achieve a high degree of financial
sustainability through increased efficiency in revenue collection and
retention®3. The question is, however, whether PFM in Tanzania
will be judged by achievement of objectives. As David Mosse8*
argues further on, the success of a program is often more likely to
be affected by the way in which its objectives and approach are
perceived, than by the actual results achieved. Thus, as long as PFM
is in favour with the donor community, the program is likely to be
deemed a success, which might also be the underlying cause of the
silent consensus between donors and the Forest and Beekeeping
Division. The question then is, however, who will eventually loose
in this game of keeping up with appearances. One could fear that
local communities implementing PFM will be left in a vacuum
when the interests of the donor community sway toward new state
of the art objectives and approaches. The problems described here
are fundamental to the aid business? and thus to some degree out
of the hands of the people concerned with Tanzanian PFM, but
eventually crucial to that process.

4. EMERGING AND CROSS-CUTTING ISSUES

The review presented above underlines that PFM in
Tanzania faces a number of challenges. Drawing from the review,
we dwell on a number of cross-cutting issues inflicting upon the
implementation, disttibuton of costs and benefits, and resource
assessment and monitoring,.

82 MOSSE, D. (2004). Is Good Policy Unimplementable? Reflections on the
Ethnography of Aid Policy and Practice’, Dewelopment and Change 35: 639-671.

83 DANIDA (2002), op. cit; WORLD BANK (2001), op. cit.
84 MOSSE, D. (2004), op. ait.
8  BOYCE, ]. (2002). ‘Unpacking Aid’, Development and Change 33: 239-246.
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4.1. The unresolved land issue

A major issue underlying the challenges described in this
paper is land. The changes in forest tenure induced by PFM have
vast consequences for land tenure. First, the PFM process cannot
lead to security of forest tenure for local communities unless the
surveying and registration of village lands is completed. Second, the
general land use planning of the village must be taken into
consideration during implementation, as the demarcation of forest
reserves precludes alternative land wuses. Third, the large
geographical distances between sub-villages, a common feature of
Tanzanian villages, can lead to situations in which forest dependent
and geographically isolated sub-villages are deprived of their access
to forest resources due to inconsiderate demarcation of protection
zones. There are examples from the Danida supported project areas
in Lindi and Iringa Districts of such sub-villages situated close to
the forest and geographically isolated from the ‘main’ village being

" deprived of access both to utilise forest resources near to their
homes and to fertile land for agricultural expansions¢ and of
conflicts concerning geographically isolated and forest dependent
sub-villages seeking independence from the mother village
becoming more outspoken, as the forest resource suddenly
becomes an important asset for the village?’.

The question is whether PFM can and should proceed in
areas where land tenure and village boundaries are pootly defined
and/or disputed. We argue that it should not. Plenty of examples
from both within® and outside of Tanzania®® illustrate that land
tenure is crucial to PFM. Accordingly, the Tanzanian PFM process
must await and perhaps support the efforts to implement
participatory land use planning in villages and districts. Such a
process has been underway since the late 1990s, and has been
introduced to a number of districts in which interdisciplinary teams

86 Personal observations by J.I%. Lund.

87 Personal observations by Lund, J.I., Maganga, F.P. and Odgaard, R. (2002).
Planning and implementing community based forest management in Kibwa and 1.indi
Districts: Report on the results of socio-economic studses of selected pilot areas in 1indi
Region. Ornis Consult A/S. Unpublished. Cited from: DANIDA (2002), 7bid.

8  GAUSSET, Q., ¢t al. (in prep.), op. dit.
8 BRUCE, J.W. (1999), op. cit.
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comprising district officers from the offices of land, agriculture and
livestock, water, natural resources, community development, and
social services and economic planning have been formed and
trained in participatory land use planning. In Iringa District, one of
these interdisciplinary teams 1is actively involved in the
implementation of PFM. One cannot, however, expect that all
districts will achieve this level of coordination and cooperation
without outside assistance. The Iringa District Council has for
many years received massive support from various donor funded
projects. We do, however, argue that these teams should be actively
engaged in the PFM process to ensure sustainable land use
planning, and that land titles are issued and boundary issues solved
in the eatly stages of implementation of PFM. In relation to this,
the current trend towards providing private land titles in rural areas
for farmers to use as collateral must be noted, as this involves a re-
surveying and re-registration of village lands®. Thus, there are many
interests and ongoing initiatives in relation to land use planning and
land titling at the village level, which again provides ample scope
for synergies through cooperation.

4.2. The village as management locus

In spite of the high degree of flexibility with regard to PFM
models in the Forest Act 2002, the village plays the central role as
an administrative unit for the implementation of PFM’.
Established as a legal entity in the early 1970s, the village has
existed as an administrative unit for around thirty years, implying
that PFM is vested in an established and recognised administrative
system. Accordingly, the choice seems justified on grounds of
efficiency and the urgent need for simple and replicable
implementation procedures. The disadvantages of choosing the
village structure are, however, hardly negligible. In the theoretical
PFM literature, large, socio-economically heterogeneous, and
geographically dispersed communities managing large tracts of
forests is a recipe for institutional failure??. Empirical experiences

%0 UNITED REPUBLIC OF TANZANIA (2005). National Strategy for Growth
and Reduction of Poverty. Vice President’s Office.

91 DANIDA (2002), p. cit; WILY, L. (1997), op. ait.
92 OSTROM, E. (1999), gp. ait.
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from Nepal and Zimbabwe show that vesting PFM in existing local
administrative systems may create problems, as such structures do
not necessatily coincide with forest user groups, the preferences of
which the management decisions should reflect”. These conditions
strongly suggest that dissimilarities in interests between specialised
forest user groups and wealth groups need to be carefully
considered in PFM—and especially in the Tanzanian model, as
their representation in management is not guaranteed under the
current implementation strategy.

Another consequence of implementing through the village
council is that rights to forest resources become residence based. In
combination with the interdependency of villages with regard to
natural resources this implies a risk of exclusion of groups that
depend on the resources within a village that they do not belong to.
Furthermore, the livelihoods of migratory groups, such as
pastoralists, are increasingly threatened by the definition of rights to
common resources and their needs and priorides should be
considered and planned for at the appropriate levels.

4.3. Govemance at the local level

Governance issues affect distributional effects of PFM
through the village council’s enactment, implementation, and
enforcement of rules at the local level. A supportive legal
framework and extension service is worth little if the management
of local leaders is characterised by lack of responsiveness,
transparency, and accountability towards the local community.
Thus, getting governance right is crucial to attain and sustain the
necessary levels of trust and reciprocity at the local level. As
described by Elinor Ostrom®, collective management of forest
resources presupposes all users and managers to trust and

93 CAMPBELL, B.,, MANDODO, A., NEMARUNDWE, N., SITHOLE, B.,
DEJONG, W., LUCKERT, M. and MATOSE, T.. (2001). ‘Challenges to
proponents of common property resource systems: Despairing voices from
the social forests of Zimbabwe’, World Develgpment 29 (4): 589-600.
HOBLEY, M. (1996), gp. ¢dr; LINDSAY, J.M. (1999). ‘Creating a legal
framework for community-based management: Principles and dilemmas’,
Unasyla 50 (4): 28-34.

9% OSTROM, E. (1998), p. dit.
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reciprocate one another to act according to overall community
interests. Maintaining a collective management regime is especially
difficult in situations characterised by large gains from defaulting
with low risks of getting caught. Such situations prevail where PFM
is implemented in large miombo woodlands within market distance
for woodfuel products, and experiences from the Tanzanian PFM
projects indicate the risk of developing a situation of negative
reciprocity due to systems of informal payments and rent seeking®.

As described above, an issue derived from vesting PFM
within the village administrative structure, is that designated forest
managers will often be people other than the majority of forest
users. There is thus a tendency that the village government
positions are dominated by the richest people in the villages, while
often, the people depending more upon the forest resources are the
poorest. This setting carries an inherent risk of a lack of
responsiveness and accountability in management caused by the
potential asymmetric distribution of interests arising when users
and managers do not share livelihood strategies. Iringa District
provides an example of this, as adverse relations between rent-
seeking local forest managers and forest users were destroying the
build-up of reciprocity and cooperation. In some villages, however,
managers had sought to increase social acceptability of management
rules by waiving taxation of minor forest products mainly used by
poor people and lowering taxation of grazing after negotiating a
patrolling agreement with migrating pastoralists®, Still, in the
current setup, users have little direct influence on management, as
they are few compared to the village assembly majority and thus
cannot easily assert their rights through democratic means. Thus,
forest users have to rely on less formalised channels of influence,
i.e. advocacy and exercising social pressure, This, however, may not
work, as forest dependent people are often found among the poor
and politically marginalised groups in rural communities?’.

The issue of governance is, however, not confined to the
village level. The Government of Tanzania must ensure higher

9% TOPPJORGENSEN, E. etal (2005), op.ct; WHITE, P and
MUSTALAHTI, 1. (2004), op. ait.

9 TOPP-JORGENSEN, E. ef al (2005), sbid.
97 CAVENDISH, W. (2000), op. at; FISHER, M. (2004) ), gp. ait.
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levels of transparency and sound incentive structures at all levels of
the Tanzanian public administration. This is necessary, as village
leaders often draw their power from higher levels of local
government. Thus, as described eatlier on, for villagers to be able to
assert their rights towards village leaders, they must be able to get
assistance from higher levels. Only then will the process of
implementing PFM stand a good chance of being successful.
Although essential for the progress towards PFM in Tanzania,
implementation of such measures demands a high degree of
commitment by the Government of Tanzania and donots. Whether
such commitment can be attained in the current policy,
environment remains an open question.

4.4. Prioritising implementation

Considering the limited resources of the Government of
Tanzania, there seems to be a need to identify, at a national scale,
the areas in which implementation of PFM is most pressing. The
criteria for such identification could be (i) areas in which there is a
need to implement PFM to stop forest degradation, (i) areas in
which self-originated systems of PFM are functioning, and (iii)
areas where there is no threat to the forests or where
implementation of PFM is deemed difficult and resource
demanding,

In relation to (i), areas experiencing strong market demand
for forest products should be targeted for PFM. Some argue that
PFM might not succeed in such areas of Tanzania, as the strong
market demand will lead to the destruction of the forest’s. Even so,
PFM should be implemented to allow local communities to reap
the benefits from the forest, in the form of forest taxes. The Iringa
District example of 15 villages collecting forest taxation revenue
indicates that PFM can bring about significant benefits in relation
to local public finances. The fact that the annual registered
collection by 15 villages corresponded to the level of registered
revenue collection from the entire district further indicates that
village councils are very capable of managing the demand from
traders in firewood, charcoal, and timber. Thus, concerns about the

%  BLOMLEY, T. and RAMADHANI, H. (2004), op. it
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capacity of local managers to withstand the strong forces of
commercial market actors should not be allowed to stop the
implementation of PFM. In relation to (ii) village level management
of common lands seems to be widespread in Tanzania, although
inhibited by unclear legal statuses and other problems®. The
presence of such locally originated management systems should be
investigated and, if confirmed, utilised in the efforts to prioritise
and plan the implementation of PFM. In relation to (iii) we argue
that areas in which forests are yet intact and non-threatened should
be left out in the early efforts to implement PFM. Although one
may argue that it would be beneficial to get PFM started before the
market forces start rolling in, we argue such concerns are
outweighed by the combinadon of the risk of loosing villager
commitment due to a lack of benefits and that implementation in
such areas will draw resources and attention from other areas facing
environmental degradation.

In relation to the joint management of government reserves,
we argue that the manifold  problems facing montane forest
reserves, as far as providing benefits to the managing communities,
securing, monitoring and managing the biodiversity is concerned,
should lead to new approaches in these areas. Where local
involvement in monitoring and management is deemed beneficial,
local communities should be paid for their services in securing
nationally and internationally acknowledged values.

4.5. A holistic approach to implementation

The experiences indicate that preferences of local users must
be respected when implementing PFM. If, however, PFM is to be
widely implemented on a national scale, identification of such local
preferences on a case-to-case basis is unrealistic considering the
scarce resources of the Tanzanian central and local governments.
To achieve a strong local initiative, district and other local
government bodies should refrain from detailed regulations
regarding forest wuses, as the variability of resource-user
relationships excludes these authorities from designing generally
applicable rules. Instead, focus should be on more general and

9 NATHAN, L, et al. (in prep), op. ait; BRUCE , |.W. (1999), gp. cit.
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equally important aspects of PFM, ensuring manager and user
incentives, democracy, transparency and accountability in the
process. This support should preferably be provided through
genuine participatory approaches, to facilitate a fair and equitable

distribution of benefits, and strengthen the local initiative towards
PFM.

As regards governance issues, district forest authorities
should focus on transparent and democratic procedures that enable
all groups within a local community to influence decisions
concerning use rules and the spending of forest revenue. This
should, howevet, proceed in accordance with the general initiatives
within the Local Government Reform Programme'® by the
Government of Tanzania, rather than resuldng in dual efforts to
achieve one objective. And it should be investigated whether the
issue of high manager compensations from Iringa District is a
problem in other areas. If so, the national efforts in PFM should
seek to address this, so as to avoid a (further) deterioration of the
quid pro quo relationship between village councils and their
constituencies.

With regard to the policy objective of poverty alleviation and
improvement of rural livelihoods, the evidence suggests that PFM
cannot stand alone. In areas where resource dependency is high and
opportunities for alternative income generating activities are few,
implementation of PFM should be accompanied by efforts to
support alternatives. This requires that District Forest Offices and
the Forest and Beekeeping Division look beyond the botdets of the
forest and their own professional fields and engage agricultural
extension officers, NGOs, and others working in the sector of rural
development.

Conclusion: will PFM deliver its promises?

The findings indicate that in unreserved woodlands, PFM
holds the greatest potential for successful implementation.
Woodland resources are highly salient to local communities and
there seems to be political understanding for high degrees of

190 UNITED REPUBLIC OF TANZANIA (1998). Local Government Reform
programme, Policy Paper on 1.ocal Government Reform. Ministry of Regional
Administration and Local Government. Dar es Salaam, Government Printer.

230



TOWARDS PARTICIPATORY FOREST MANAGEMENT IN TANZANIA

autonomy, which provides opportunities for local communities to
obtain benefits according to their demands and implement
management rules that are adapted to local conditions. The
uncertainties regarding land and rights to forest resources in the
Forest and Village Land Acts constitute a major drawback. As both
Acts are relatively new, future administrative practices will reveal
whether the autonomy of villages to manage forest resources is
challenged by higher authorities. In relation to joint management of
montane forest resetves, there are presently very few possibilities
for securing incentives given the restrictions on use. The options of
revoking reserves or creating production zones within existing
reserves provided by the Forest Act 2002 should be utilised to
support local initiatives in all areas where biodiversity concerns are
not compromised. In relation to this, measures should be taken to
assure that the processes of negotiation and arbitration of joint
management agreements are strengthened. In areas with unique
biodiversity values or large catchments values state management
seems to present the best solution, given the limited options for
legal tangible benefits to local communities, the issue of
biodiversity monitoring, and the ethical problem of asking local
communities to take on the costs of preserving nationally and
internationally important values.

Whether PFM can deliver its promises remains an open
question. In relation to resource sustainability and biodiversity
conservation the evidence is very scarce. Although the PFM
approach has been implemented with success in other places in the
world, there is no guarantee that the concept will work in Tanzania
when implemented through the village structure and with large
management units. In addition, the concept of resource
sustainability needs to be further clarified to avoid confusion about
the objectives and alleviate the risk that the process leads to
outcomes which are deemed unsustainable by some stakeholders. It
is also reasonable to question the potential of PFM in alleviating
poverty. There is no doubt that forest resources play an important
role in rural livelihood strategies, especially when other income
opportunities are lacking or when households are facing serious
times of hardship. Although the evidence concerning distributional
effects of PFM in Tanzania is very scarce, examples of households
being excluded from commercial forest activiies because they
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cannot afford paying the fees indicate that care must be taken when
imposing license-tax systems on forest uses. Frequently, the poorest
households engage in forest activities and depend on forest
resources in providing safety nets and gap filling functions in times
of hardship. These functions of fotests ate challenged by PFM. In
summary, there are many indications that the poorest in rural
communities of Tanzania may not be benefiting from the
implementation of PFM. The message conveyed by this is not that
PFM is a poor policy tool—rural households from all income
groups ate dependent on the services provided by forests and may
benefit from being responsible for their continued existence - but
rather that PFM does not automatically improve the livelihoods of
the poor. Thus there is a need to consider appropriate
implementation measures to guarantee that the needs and
preferences of the poorest are heard and considered. Accordingly,
PFM should focus on sustaining the forest resources insurance and
income smoothing functions, and in areas where forest dependency
is high and poverty alleviation mandatory, PFM should be
accompanied by other initiatives to provide alternative income-
generating opportunities.

The need for such careful and appropriate implementation
calls for a high degree of commitment within the implementing
Forest and Beekeeping Division and District Councils. And, not
least, from the donor community, which will have to provide long-
term funding as it seems unrealistically optimistic to expect that a
financially independent public forest service will emerge within the
next few years and will be able to lift this large task on its own. One
can only hope that donors, constantly in the process of renewing
themselves and looking towards new objectives and approaches,
will display real long-term commitment to this task.
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I’AFRIQUE DE L’EST ET LA QUESTION DU NIL

par Bernard Charlery de la Masseliére

L’année 2005 a vu la sortie en salles du film de Hubert
Sauper « Le Cauchemar de Darwin ». L'introduction de la petche du
Nil dans le lac Victoria, avec toutes ses conséquences, sert
d’exemple concret ou de métaphore, selon la lecture que 'on veut
en avoir, a ce que le réalisateur considére comme les formes
prédatrices de la gestion des ressources dans le cadre du
développement mondialisé. On n’entrera pas ici dans la controverse
qui s’est manifestée autour de ce film, mais on retiendra le fait
quelle a tourné en partie autour de l'image de I'Afrique et du
développement que le réalisateur véhicule, propose ou impose entre
fiction et documentaire : une image politiquement correcte — celle
attendue par l'opinion occidentale — qui expliquerait le succes du
film et les récompenses regues. Il est intéressant de noter que ce
débat autour de la représentation de PAfrique — qui avait aussi agité
les passions lors de la sortie du livee de Stephen Smith « Négrologies »
— vient en préalable a tout argumentaire — et d’ailleurs lui résiste
ou le parasite — comme si s’affrontaient d’abord et de fagon
irréductible 4 propos de 'Afrique non plus comme autrefois de
grandes idéologies explicites mais des systémes de représentation
plus ou moins masquést. La question est de savoir pourquoi ce
débat surgit hic et nunc en ce début de 21¢me siécle et sous cette
forme.

Prenons un exemple apparemment anodin: le journal Le
Monde des 16 et 17 avril 2006 relate laventure qualifiée de
«moderne » de quatre explorateurs (dont un devait périr au cours
de Pexpédition) qui ont remonté le cours du Nil 2 la recherche de
«la» source, qu’ils auraient finalement localisée au sud du Rwanda
dans la forét de Nyungwe. Bien qu’une telle expédition reléve de la
réactivation d’un trés vieux réve et que, en permettant au Rwanda,

Réduits dans leurs versions populaires 2 une vision pessimiste ou optimiste
des évolutions du continent.
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comme c’est le cas depuis longtemps pour le Burundi voisin,
d’avoir officieusement — c’est-a-dire scientifiquement sur la base
du calcul des débits — « sa» source du Nil?, elle se référe a un
vieux schéma d’appropriation sinon du fleuve, du moins de son
image, elle porterait « le coup de grace a axiome trés « british et trés
impérialiste faisant du lac Victoria [lorigine dw INil», selon Bernard
Nantet, journaliste et archéologue, cité dans I'article. La remarque
pourrait étre folklorique, quarante et cinquante ans aprés les
indépendances des pays riverains, et cent cinquante ans apres la
controverse qui a animé la Royal Geographical Society of Great
Britain a travers le conflit ouvert entre Speke et Burton et
P'acharnement linguistique et géographique avec lequel ce dernier
dans « The Lake Regions of Central Africa» tente en vain de réfuter la
« découverte » du premier, a savoir que le lac Victoria, ou plutét
Nyanza selon le nom local, est aux chutes d’'Owen et de Rippon la
source du Nil blanc. Et pourtant, une grande partie de la littérature
qui, depuis ou deux ou trois ans, rend compte des débats actuels sur
la gestion des eaux du Nil, identifie le lac comme «la source
majeure du fleuve ». On verra un peu plus loin que concrétement
les choses sont un peu plus compliquées, mais ce qui nous intéresse
pour le moment ce sont les conséquences d’une telle affirmation :
I'hypothése axiomatique coloniale et impérialiste serait-elle toujours
vivante et ferait-elle toujours « systéme » ? Au profit de qui ou de
quoi ?

Le Nil, fleuve mythique, et les m