
372. CONSTITUTIONALISM AND SEPARATION OF POWERS

Art. 93. An aClOunt ofevery kind of the expenditure and income of the provinces and depart
ments shall be printed and published by the provincial and departmental councils.

Concerning' the Finances

Art. 94.. No tax shall be established save in accordance with the law.
Art. 95. The lawwill specify the cases in which exemption from the payment of taxes cau he

. claimed.
Artv 96. The National Consultative Assembly shall each year by a majority of votes fix and

approve the taxes.
Art. 97. ln' the matter of taxes, there shall be no difference or distinction

individuals of the nation.
Art. 98. R~duction ofor exemption from taxes is regulated by a speciallaw.
Art. 99. Save in such cases as are explicitly excluded by law, nothing shall on any pretext he

demanded from the people save under the categories of state, provincial, depart
mental, and municipal taxes.

Art. 100. No order for the payment ofany allowance or gratuity shall be made on the Treasury
save in accordance wi th the law.

Art. 101. The National Consultative Assembly shall appoint the members of the Audit
Tribunal for such period as may he determined by the law.

Art. 102. The Audit Tribunal is appointed to inspect and analyze the accounts of the

Department of Finance and to liquidate the accounts of all book keepers of
the Treasury. It is especially watched to see that no item of expenditure fixed in the

budget exceeds the amount specified, or is changed or altered, and that each item is

expended in the proper manner. lt shalllikewise inspect and anal}"le the different
accounts of all the departments of state, colJect the documentary proofs of the

expenditure indicated in such accounts, and submit to the National Consultative
Assemblya complete statement of the accounts of the kingdom, accompanied by its
own observations.

Art. 103. The establishment, organization and administration of, this Tribunal shall be in
accordance with the law.

TheArmy

Art. 104. The law determines the manner of recruiting the troops, and the duties and rights of
the military, as well as their promotion, are regulated by the law.

Art. 105. The military expenditure shall be approved every year by the National Consultative
Assembly.

Art. 106. No foreign troops may be employed in the service of the state, nor may they remain
in or pass through any part of the kingdom save in accordance with the law.

Art. 107. The military cannot be deprived of their rights, ranks or functions save in
accordance with the law.

Copy of the August Imperial Rescript
ln the Name of God, blessed and exalted is He.

The Arnendment ofThe Fundamental Law has been perused and is correct.
Please God, our Royal Person will observe and regard all of them. 0 ur sons

and successors also will, please God, confirm these sacred laws and principles.
29th Sha'biin A.H. 1325, in the Year of the Sheep [October 7, 1907] in the Royal

Palace ofTahran.

Strong Presidentialism

The Model ofMubarak's Egypt

NATHALIE BERNARD-MAUGIRON

I. INTRODUCTION

InJanuary and February 2011, demonstrators resorted to the streets in Egypt to cali for the
~eparture of President Husni Mubarak and for the end of his autocratic rule. The 1971
Constitution, in particular, was blamed for having been a main instrument in the consolida
~on of his authoritarian regime. Two days after assuming power from Mu~ammad !:Iusni
Mubiirak on February II, 2011, the first decision of the Supreme Council of the Armed
Forces was to suspend the constitution and appoint a committee to amend sorne of its pro
'lisions. The constitution was never reinstated and on March 30, 2011, it was replaced by a
constitutional declaration that was to act as an interim Charter until a new permanent consti
tution would be drafted after the parliamentarian elections scheduled for November 2011.

The Egyptian Constitution of 1971, indeed, was establishing a hybrid of parliamentary
and presidential forms of government where the head of state dominated the entire
scope of political activity. One of the main criticisms directed to that constitution by its
opponents was its extreme centralization of powers with the President of the Republic,
increased by subsequent constitutional amendments, laws, and practice.

The constitution provided the President with a wide variety ofexecutive and legislative
powers_ It had been amended in 2005 and 2007 with the declared purpose of increasing the
balance ofpower within the executive power and between the executive and the legislative
branches. This promise of change had been an implicit recognition of the fuct that political
reform was necessary and that the current regime was not democratic.

If sorne revisions, aiming at diminishing the presidential nature of the regime and
increasing its parliamentary dimension, had been generally well-received, other amend·
ments had been widely perceived as reinforcing its presidential character. The fact that the
President was now directly elected had increased his legitimacy and therefore his persona!
authority. He cumulated his various constitutional competences with far-reaching legisla
live and de facto powers. The failure of the parliamentary checks and balances mechanisms
had further increased the presidential or one might even say authoritarian nature of the
Egyptian regime, and finally led to its collapse.
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1-~uesr fer co~titutional amendment< addressed to the Parliament by President J:lusni Mubarak

(hereunder "Requesr for constitutional amendments"). For an official EngIish translation, Ste hllp://www.
sis.goug/VP,Iconts/en/hulOI.hrm. accessed August 14, 2009.

, Instead of5 pe.teent ofparliarnentaryseats at both Peoples and Consultative Assemblies, as originaIlystate<j
in200S.

, DUrillg t.lte NDP Congres:! in September 2007, the internai Mes of procedure of the parly had been

am.nded, ta create a new body caIled the "Supreme Couneil" (halaI 'ulycï). The NDP candidate to the
;>residen'ial elections would have been chosen among the members of that new body, in confonnily with

A'~."6 0' the Constitution. This body was composed of about fifty high-ranking leaders of the NDp,

iô'.dudi.1:; .!.ma! M:ubârak, I..',e son of then ruling president J:lusm Mubarak. This had been often seen as an
...dicai:ion of the scenario ofrhe hereditary transmission ofpower, a plan which carne to nougbt due to the

pepu!ar uprismg in February 201I.
~ P..~quGtforc()nstitutionaIamendments(n 1).

II. ELECTION OF T!!~ PJ!ESI-!?~_NT

Art. 76 of the Constitution regarding the nomination process of the President had been
amended in 2005 to establish presidential elections by direct ballot. Until then, that provi
sion was providing for the following procedure ofnomination of the President: one-third of
the People's Assembly nominated a candidate. After winning two-thirds of the votes of the
Assembly, the candidate was presented to confinnation by a referendum where he had to
obtain an absolute majority of the votes cast. The President was therefore chosen by the
parliament, rather than by the people itself. .

The amendment of 2005 had provided for presidential elections but imposed strict
conditions on the candidacy for presidency, establishing a distinction between politica1
party and independent candidates. Independent candidates, Le., persons not affiliated with
any recognized political party, needed the support of at least 250 ~Iected m~be~

from among the People's Assembly, the Consultative Assembly, or reglOnal counClIs ID

the governorates. Besides, this support had to include at least sixty-five m~mbers of ~e
People's Assembly, twenty-five of the Consultative Assembly, and ten of re~onal.councils
in at least fourteen govemorates. In the presidential elections of200S, not a smgle mdepen
dent candidate had been able to fulfill such conditions and enroll for the elections.

Special conditions existed for politica1 parties to register candidates. On the request of
the President of the Republic, these conditions had been eased by the amendments of
2007 in order to "take into consideration the realities of these parties and their like1y future,
and their role as the foundation and engine of our politica1life.'" Political parties having
effectively exercised their activities for /ive consecutive years before the opening for candi
dacy could submit a candidate chosen from among the members of their supreme council,
in conformity with théir internal regulations, provided that such a candidate had been
seating at the council for at least one year. The party, in addition, was required to have
cbtained at least 3 percent of the parliamentary seats at the People's and Consultative
Assemblies. or the equivalent number of seats in one of these two chambers in the latest
dections to be able to field a candidate.'

Ifamended, Art. 76 had been applied to the presidential elections, scheduled for 2011,
onlv the National Democratic Party (NDP) woul.d have been able to nominate a candidate
fuililling the constitutiona! requirernents.' This is the reason why the provision had been
zmended ~gain in 2007 to provide that exceptionally, "in as much as politica1 parties require
a te'rther time to meet the permanent conditions for presidential candidates," parties that
had ohtained at least one seat at the People'sAssembly or Consultative Assembly in the last

• Out ofmore than lwenly poiltical parties.

• President Mubauk wa. holding his fifth term when he stepped down on Febmary II, 201 I.

1 In a decision of September 6, 2005 the Supreme Administrative Court vigorously criticlzed new Art. 76,

which it deemed in contradiction to Art. 68 and 172 of the constitution and strongly urged the constitu
tional legislator to reexamine this provision in order to bring it into confurmily with the established

..
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elections would have been allowed to designate a candidate for ail presidential elections
taking place between 2006 and 2016. A similar exception had already been introduced in
amended Art. 76 in 2005, to allow any politica1 party to designate a candidate from its
Supreme Council to run for the presidential elections of 2005, even if the party did not
fulfilI the 5 percent condition. As a consequence, the presidents often political parties had
been able to run in the 2005 presidential elections.' While the conditions for candidates of
political parties had been eased in 2007, the strict conditions imposed on independent can
didates had not been amended a fact that had been criticized by the Muslim Brothers, who
could only run independent candidates to the presidential elections, since they were not
recognized as a politica1 party.

The President had to be born to Egyptian parents and be at least forty years of age.
Following the constitutional amendment of 1980, he was reeligible for unlimited succes
sive terms. The current term-period was six years, renewable indefinitely! The opposition
and civil society had struggled to restrict the terms to two, as was the case in the 1971
Constitution before the 1980 constitutional amendments, as weil as to limit the presiden
tial mandate to nve years instead of six. However, they had not succeeded in having this
provision amended.

In case ofpermanent vacancy or permanent disability of the President of the Republic,
the Speaker of the People's Assembly was to assume temporarily the presidency. Ifat that
time, the People's Assembly was dissolved, the President of the Supreme Constitutional
Court was to take over the presidency, on condition that neither of them would nominate
himselffor the presidency (Art. 84). Since 2007, if the President of the Republic was tem
porarily unable to carry out his functions and ifno Vice President could take over the pres
idential functions-either because no Vice President had been nominated or because the
Vice President was himself ternporarily incapacitated-the President was to delegate his
powers to the President ofthe Council ofMinisters (Art. 82). The powers ofthe latter were,
however, to be limited: in particular, he was not allowed to initiate constitutional amend
ments, to dissolve the People's and the Consultative Assemblies, or to dismiss the cabinet
during the interim period. Until2007, the Constitution had provided only for the transfer
ofpower to the Vice President. The new provisions constituted the response to a situation
that occurred in 2004, when President l:fusni Mubiirak had been hospitalized for several
weeks in Germany. The head of state, not having nominated any vice president, had
asked his prime minister to replace him. The 2007 amendment had constitutionalized that
practice.

The presidential elections were supervised by an electoral commission, headed by the
President ofthe Supreme Constitutional Court,who was himselfappointed by the President
of the Republic. It was expressly stipulated in new Art. 76 that the decisions of that
commission were immune from any judicial control, which was incompatible with
Art. 68 of the Constitution, according to which no administrative act was to be exempt
from judicial revie",.7 This showed how important it was for the President to control the
whole electoral process, to avoid any unexpected result.
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• Art. 1ofLaw 162/1958, on the State ofEmergency 1958.

i ase ~e People's Assembly~s not,in session orwas dissolved (Art. 147). The governrnent
. was ~Imply consulted and ItS opmlOn was not binding in the following cases: before the
PreSIdent adopted decree-laws upon delegation by the People's Assembly (Art. 108),

i declared a state ofemergency (Art. 148) or ratified important treaties (Art. 151 para. 2). In
. the curre~t political context, it was doubtful that the Prime Minister, who was appointed

,and disnussed by the President ofthe Republie, would ever dare to refuse his supportto the
'.President's decisions.
: ln addition to these ordi~aryexecutive powers, the President also enjoyed exceptional
: ones. FICst" he could procl,;u~ a state of emergency with the only requirement to notify
i the People,~ Assembly (Wlthin fifteen days) and, since 2007, to inform the governrnent
:, ~Art. ~48) ... whenever secunty or public order in the territories of the Republic or one of
;.lts regJons are endan~ered, whether by an outbreak ofwar or by the threat of such an out
,break, orbymternal disturbances, or bynatural disasters orbythe outbreak ofan epidernic."9
. Law 162/1958 on the State of Emergency granted the President broad emergency
powers to rnaintain public security and order. He could place restrictions on the freedom of
persons to assemble and outlaw any public gathering, impose limits on freedom of
movement, restrict freedom ofopinion and expression, or permit the search ofpersons and
places without recourse ta the normal procedures. The law even aIIowed the President or
his r~presentative. to :urest and d,etain suspected persons or those dangerous to security and
~ublic order. No Judie,al authonty had any role in authorizing arrests or in controiling the
lSswng of such detenbon ordees. Besides, detainees would not be aIIowed to petition a
court to challenge their detention until thirty days after arrest.

A state of emergency had been proclaimed in 1981 after the assassination ofPresident
Anwiir al-Siidiit and had been continuously renewed ever since by President Mubiirak. The
decisio~ to declare (or extend) the state of emergency had been considered by the State
~ouncil as an act ofsovereignty, exercised by the President in his capacity as ruling author
Ity and not as an administrative authority. It was deemed to be a measure taken in defense
of security, public order and the existence of the state, which was not subject to judicial
controL

ln case of a threat to national unity or state security, or if the state institutions were
prevented from fulfilling their constitutional raies, the President also enjoyed exceptional
powers.,Art. 74 of the Constitution, as amended in 2007, required the danger to be seriaus
and emment. The measures were to be submitted to the people and a referendwn was to be
organized on the measureS taken within sixty days of their adoption. Following the
adoption of the constitutional amendments of2oo7, the President ofthe Republic now had
to consult the :resident of the Council ofMinisters as weil as the Presidents of the Peoples
and Consultative Assemblies before adopting any such emergency measures. Art. 74 had
bee~ used ~c:by P~esidentSiidat, in 1977 to restrict strikes and demonstrations during
the bread nots and m 1981 when clashes broke out between Islamists and Christians, to
arrest opponents, ban opposition newspapers, and restrict the exercise of political rights.
ln both cases, the assessment of the danger involved, the expediency of the use ofArt. 74,
and the content ofthe measures ta be taken had been entirelyleft to the discretionarypower
ofthe President.

The President's decision to invite the electors to a referendum on decisions taken
purs~ntt~Ar~.74,of the Constitution had been considered by the State Council a political
deaslOn smce ItS ann was the participation of the people in the decisions of the President

, III. THE BROAD POWERS OF THE PRESIDENT
--------

The President was granted a wide range of powers. In his request for constitutionali
amendments dated December 26, 2006, President Mubiirak had maintained that the
amendments would consolidate the balance of powers between the branches of the ,
governrnent through a redistribution of the competences within the executive authority"
and by increasing the powers of the parliament. He had added that the independence of
the judiciarywould also be enhanced. However, the President still concentrated executive,;
legislative, and even judicial powers. "

A. Executive Powers ofthe President

The President of the Republic was assuming the executive power (Art. 137 of the
Constitution) and formulated and supervised the implementation of the general state,
policy (Art. 138). .

On the internationallevel, he appointed and dismissed diplomatie representatives and'
accredited diplomatie representatives offoreign states (Art. 143). He declared war, with the
approval of the People's Assembly (Art. 150). He concluded treaties (Art. 151).

On the domestic level, he made ail military and civil appointments (Art. 143) and was
the Supreme Commander of the Arrned Forces (Art. 150). Because of the iron grip of the
army on the whole political system, the position of the President of the Republic as head
the armed forces aIIowed him to control the country in all circumstances. He also had the
right to grant amnesty or to commute a sentence (Art. 149). He could issue executive
decrees for organizing public services and interests (Art. 146) or to regulate administrative
police (Art. 145). His regulatorypowers extended to the promulgation oflaws (Art. 112)
and the adoption of executive decrees for the enforcement of the laws (Art. 144). The
President also controlled the local administration through the appointment of the gover·
nors in the govemorates.

He appointed and dismissed the Prime Minister and the ministers (Art. 141) and could
therefore reshullle the Council as he wished. New Art. 141, as amended in 2007, obliged
the President of the Republic to consult the president of the Council of Ministers upon
nominating or dismissing members of his governrnent. However, the head of govemment
would simply give a non-binding opinion. The president convoked the cabinet and
presided over its meetings (Art. 142).

The head of state exercised most of these powers independently from the Council of
Ministers. ln 2007, however, a provision had been added to the constitution, stipulating
that the President of the Repu,blic was ta exercise sorne of his competencies with the
approval or upon the advice of the govemment (Art. 138 para. 2). 1lùs amendment
had been presented as aiming at a better allocation ofpowers within the executive authority
•... by expanding the competencies of the Council ofMinisters and the extent to which it
shares with the President in the exercise of the executive authority."·

Thus, the head of state was nOW to get the approval of the govemment before adoptipg
executive decrees for the enforcement of the laws (Art. 144), administrative police
regulations (Art. 145), decisions necessary for the creation and organization of public
services (Art. 146), as weil as for promulgating decree-Iaws in exceptional circumstances, in

principles pertaining to the prohibition of excluding administrative deci.ions from the control of the
administrative judge,

• Request for conslilUtional amendrnents (n 1),
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B. Legislative Powers ofthe President

The President of the Republic was enjoying both ordinary and exceptional legisJative
powers.

"M.M. Abouelenen, "Judges and Acts of Sovereignty" in N. Bernard-Maugïron (ed), Judges und Politieul
Reform in Egypt (AUC Press, Cairo 2ooB) 1B6.

U For instance, the Assembly was convoked for an extraordinary session in July 2000, afrer the Supreme
Constitulional Court declared the parliamentary e1ectorallaw unconslitulional.

11 Supreme Conslitulional Court (SCC), Case No.4/Judicial Year 12 (Odober 9, 1990).
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uArt. 196 of the Constitution. The other lwo-!hirds were e1ected.
14 SCC, Case No. 25/Judicial YearB (May 16, 1992).
U This provision stated c!eady lhattheywould lose the force oflawwith retro.clive effecls, when !his was not

mentioned by Art. lOB.

2. LegislativePOUJers in Exceptional Cireumst4nces
In principle, the power to enact laws was vested in the People's and Consultative Assemblies
(Arts. 85 and 86). However, in exceptional circumstances that required urgent action, the
Constitution was aIIowing the President ofthe Republic to pass legislation by decree-Iaw to
meet these pressing circumstances and avoid parliarnentary battles. The President couldissue two kinds ofdecree-laws.

He could, fust, adopt decree-Iaws upon delegation oflegislative powers. According to
Art. 108, the President had the right "in case ofnecessity or in exceptional cases" to issue
decrees having the force oflaw, on the condition ofobtaining an authorization to titis effect
by two-tltirds of the members ofthe PeoplesAssembly. This authorization had to be given
for a Iimited period of time and to point out the subjects ofsuch decisions and the grounds
upon whic~ they were based. The decree-Iaws had then to be submitted and approved by
the People s Assembly, during the first meeting after the end of the authorization period.
Iftheywere not submitted, Or ifthey were submitted but not approved, theywould cease tohave the force oflaw.

In practice, titis procedure was frequently used. The Assembly never refused to vote a
delegation of powers to the President, and never refused to approve the decree-Iaws he
adopted. For instance, the parliament regularly voted a delegation oflegislative powers in
the fields ofarms procurement and ail what was related to the armed forces. The Supreme
Constitutional Court had decided that these decree-laws were subject to its review.
In a decision of 1992 it had struck down a presidential decree-Iaw because it had interfered
in matters beyond the scope ofthe delegated powers.l'

The President could also adopt decree-laws in case the Assembly was not sitting, by
virtue of "constitutional delegation." According to Art. 147, during the absence of the
Peoples Assembly and in case of necessity, if a situation occurred requiring the taking ofswift action wruch could not be delayed, the President could issue decisions having the
force oflaw. To deal quickly with critical situations, the President was therefore aIIowed
to take decisions that would enjoy the status of decree-Iaws. These decree-Iaws were to be
submitted to the People's Assembly, within fifteen days from the date of issuance if the
Assembly was standing and at its first meeting if the Assembly was dissolved or in recess.
If they were not submitted, or if they were submitted but not approved by the Assembly,
they would lose their force oflaw with retroactive effect, unless the Assembly ratified their
validity for the previous period.15

lt was relatively easy for the President to abuse titis power by waiting for the surnmer
recess to adopt decree-Iaws not justified by pressing circumstances but motivated by
hiswish to bypass the parliament. However, the Supreme Constitutional Courthad decided

"taken place in 1980,2005, and 2007 had all been initiated by the President. Those of2007
,}ihad been carried out in fulfillment of the electoral promises given by President Mubârak
during the 2005 presidential campaign.

The President also chose one-third of the members of the Consultative Assembly, the
higher charnber of the parliament.n These powers were exercised independently of theCouncil ofMinisters.
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and their evatuation ofthe appropriateness ofsuch decisions. JO By contrast, the decisions of:
the President taken on the basis of Art 74 had been qualified as administrative acts and!
were subject to judicial review. ~

The President was, therefore, the main body for the launching and implementation of
national policies. These executive powers were not shared with the government, wruch was
reduced to a mere organ ofcoordination.

1. PowersinNorma/ün:umstances
The President enjoyed a wide variety of powers in relation to the parliarnent. He could
propose laws (Art. 109). He promulgated the law (Art. 112) and had the rightto veto a bill
adopted by the People's Assembly (Art. 112). In that case, the bill would be referred back to
the Assembly witltin thirty days (Art. 113). If a two-tltirds majority of the members
approved it once again, the President had to promulgate it.

The President convoked the Assembly for its ordinary annual session (Art. 101).
However, ifnot convoked, the Assembly met as ofright (Art. 101). The President declared
the ordinary session closed (Art. 101). He could cali the Assembly to an extraordinary
meeting in case of necessity or upon a request signed by a majority of the Assembly
members (Art. 102)."

The President could dissolve the People's Assembly (Art. 136) in case of necessity.
Following the adoption of the constitutional arnendments of 2007, he did not have to
organize a referendum anyrnore. In practice, the People's Assembly had been dissolved
four times since 1971: after the adoption ofthe Constitution in November 1971, afterthe
referendum on the Peace Treaty in April 1979, and after two decisions of the Supreme
Constitutional Court declaring the unconstitutionality of the parliarnentary e1ections law
in 1986 and 1990.

The President ofthe Republic could cali a referendum on important matters relat~d to
the supreme interests ofthe country (Art. 152).This provision, wruch aIIowed the President
to bypass the legislature, had been used four times since 1971: i~!uly 1971, to. approvethe Prograrn of National Action; in May 1974, to approve an arnbltious economlc refonn
prograrn; in May 1978, to ban certain personalities from politicallife and to prevent the
establishment of certain political parties; and in April 1979, to approve the Peace Treaty
with Israel. The decision to submit~a law to a referendum had been considered by the State
Council and the Supreme Constitutional Court as an act of sovereignty, meaning it could
not be subject to judicial review.12

• •The President could also submit a request for the arnendrnent of the constitution.
According to Art. 189, the constitution could be arnended on the initiative of the People's
Assembly or on the President's proposai. The three constitutional arnendrnents that had



IV. FAILURE OF THE CHECKS AND
BALANCES MECHANISMS

"scc, Case No.I/JudicialYear 15 (January 30,1993) (interpretalion).

21 The President of the Republic was sending not oo1y extremisl and violent Isiamisl groups before

mililary courls, but also members ofthe Muslim Brotherhood accused ofparticipating in lhe activities ofa
prohibiled organization.

On paper, the Egyptian constitutional framework presented sorne characteristics of
a parliamentary regirne, including a system of checks and balances. The parliament ms
monitoring the work of the government through several means. Every member of the
People's Assembly ms entitled to address questions to the Prime Minister or any of his
deputies and mirùsters concerning matters within their jurisdiction (Art. 124). Twenty
members of the People's Assembly could ask for the discussion of a public question to
ascertain the government's policy on a specific issue (Art. 129). Every member of the
People's Assemblywas entitled to address interpellations to the Prime Minister or the min
isters concerrung matters within their jurisdiction. A debate could take place at least seven
days after its SubDÙssion, except in case of urgency as decided by the Assembly and with
governmental consent (Art. 125). However, the internal regu1ations of the parliament had
lirnited the number of questions and interpellations that could be raised monthly.

Each DÙIÙster was responsible for the affairs of his DÙIÙStry. The People's Assembly
could decide to withdraw its confidence from any of the members of the cabinet by a
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could decide to transfer jurisdiction over a crime to the military courts, even if the crime
WjlS cornmitted by a civilian. Since 1992, President Mubarak had been using this power to
transfer cases involving Islarnists to the DÙlitary judge. The Supreme Constitutional Court
had decided tbat under this provision, certain categories of crimes as weil as specific cases
could be referred to the rnilitary courts.20 The President could therefore decide on a case by
case basis ifa suspect was to be referred to ordinary, rnilitary, or state security courts.

According to new Art. 179 of the Constitution that allowed the parliament to
adopt an anti-terrorist law, the President ofthe Republic was to be able to choose the court
before which a suspect would be tried, as long as that court was mentioned in the constitu
tion or in the law. It could be an ordinary court but it would most probably be an excep
tional one. The regirne would thus continue to be able to try civilians before exceptional
courts as had been the case under the state of emergency.21 ln addition, this provision, by
authorizing the President of the Republic to choose the court before which an individual
suspected of engaging in terrorist acts would be tried, stood in contradiction to Art. 68 of
the Constitution, according to which "the right to litigation is inalienable and guaranteed
for all, and every citizen has the right to have access to his natural judge."

Finally, upon a decision of the President of the Republic, with the advisory opiIÙon
of the general assembly ofthe court to which the judge belonged or of the general prosecu
tor and with the agreement of the Supreme Council of the Judiciary, judges could be sec
onded to a foreign government or international organization. Work in a foreign country; in
particular Gulf countries, was· very lucrative for Egyptian judges whose salaries are
low. A judge in the Enùrates, for instance, would earn in one month the equivalent of
the salary he would get in one year in Egypt. This power ofassignment, therefore, allowed
wide freedom to the President in rewarding loyal judges by appointing them to financially
lucrative foreign postings.
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16 SCC, Case No. 28/ Judicial Year 2 (May 4,1985).
17 The Supreme CouncilforJudicial Bodies was created in 1969 by Presidential Decree No. 82, as a retaliatory

measure against judges who had been highly critical toward Nasser's anti-liberal govemmental policy and

reluctant to adhere to its one-party Arab Socialist Union. Il was chaired by the President of the Republic

and composed ofthe Minister ofJustice and ofthe presidents ofail judicialbodies.

"Law 192adopted onJune 22, 2008.
" See, for instance, Arab Center for the Iodependence of the Judiciary and the Legal Profession, "Egypt; the

Draft Law on the Council of Judicial Bodies i5 a New Vio/ation of Judicial lndependence" (Cairo, June Il,

2008).

in 1985 t~t these decree-laws were subject to its judicial review too. The constitutional
issue subDÙtted to the Court in tbat case concerned the validity of Decree-Law No. 44 of
1979 amending Law 25 of 1920 and Law 25 of 1929 on personal status, which had been
adopted by Sadat on the basis ofArt. 147 during parliament's recess. The Court decided
that it was competent to review the constitutionality of that decree-law and to appreciate
whether there were real emergency reasons justifying recourse to Art. 147. It held the
decree-Iaw to be void, considering the reasons advanced by the government to justify its
adoption far from conclusive with regard to the existence of urgent circumstances and ofa
state of necessity. The Court decided that there was no emergency and that the President
could have waited until the next parliamentary session for the People's Assembly to adopt
that text by a normallaw.16

C. Presidential Powers Relating to theJudiciary

The President also enjoyed important powers in the judicial field. He was the one who
nODÙnated the general prosecutor as weil as the Presidents ofthe Court of Cassation and of
the Supreme Constitutional Court. He was also the head of the Council ofJudicial Bodies.
According to new Art. 173 of the Constitution, the former Supreme Council ofJudicial
Bodies, created in 1969 by Sadat,17 was to be replaced by a new Council, composed of the
presidents ofall judicial bodies and chaired by the President ofthe Republic.ln November
2007, a draft law had been prepared by the Minister ofJustice, defining the composition,
competences and rules of procedure of that Council. When the document had met with
unanimous criticism, the President of the Republic requested its withdrawal in November
2007. A newdrafthad been prepared and adopted in June 2008.18 As had been the case in
the fust draft, the Council was presided over by the President of the Republic, and the
Minister ofJustice sat as the DeputyPresident ofthe Council, meaning he would preside in
the absence ofthe President of the Republic.'9

The President could decide to refer a case to astate security ora rnilitary court. According
to Art. 9 ofLaw No. 162 of 1958 on the State of Emergency; he could refer to state security
courts any crime liable for prosecution under the generallaw, be it mentioned in the Penal
Code or in any other law. It followed that the President could refer at his discretion to these
courts any crinùnal act, without having to give reasons for his decision. Besides, the judg
ments ofthese courtswere not considered final until ratifiedbythe President ofthe Republic,
who could decide to revoke the judgment and order a retrial by another state security court.
The President had the power to lighten sentences, and to annul or suspend their execution.

The MilitaryLaw No. 25 of1966 established rnilitary courts and stipulated in Art. 6 that
during a state of emergency, thé President of the Republic could refer any crime provided
for in the Penal Code or any other lawto the rnilitary jurisdiction. It meant that the President



V. CONCLUSION

Opposition and civil society groups had long demanded a constitutional reform in order to
reestablish a balance between govemment branches:9 They had been unanimous in
denouncing the cosmetic character of the 2007 amendments and protested, in particular,

"For an analysis of the crisis that opposed the Judges' Club to the Minister ofJustice from 2005 to 2007,

see N. Bernard-Maugiron, "Judges as Reform Advocates: ALost Battle?" Cairo Pap<rs in Social Scicnc<s

(American University in Cairo Press, Cairo 2009).
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respoosible for the referral of these judges to investigations"; "his intervention has taken place already,"

al-Dus/ur (April 26, 2006).

16 Al-Jumhuriyyah (April 23, 2006); Se< also al-Ahràm (April 24, 2006).

"Al-Mi,ri al-Yawm (February 25, 2007); su also Nah4at M4r (February 25, 2007) and al-Ahràm (February

25,2007).
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2007) 241 ff.
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proper functioning of the public powers, as stated in the Constitution of 1971 (Art. 73),
wbich provided that he was in charge of maintaining the proper balance of powers.

The Egyptian system had also borrowed certain features of the presidential govern
ment. For instance, members of the parüament and the President were elected indepen
denùy of each other, wbich gave to each ofthem its own legitimacy. The President was the
one who determined the fundamental issues facing the nation, formulated and supervised
the implementation of the general state policy, and was the instigator of the main public
policies.

10 practice, the President was always considered as the final authority, to whom a final
recourse could be subrnitted in hopeless cases. For instance, in the course ofits conflictwith
the Minister ofJustice, the Judges' Club had often called on the President of the Republic
to intervene, in his capacity as guardian of the balance of powers and as President of the
Supreme Council ofJudicial Bodies.24 1o 2006, for instance, they had called on the President
to drop the charges brought against two reformist judges before the disciplinary council.2S

The President had refused to intervene, saying he could not interfere with judicial indepen
dence and internai matters of the judic·iary.26 10 March 2007, however, he had responded
positively to a calI of the President of the Judges' Club to intervene in favor of a judge
referred to the disciplinary council by the Ministry of Justice on charges of libeling the
President.27 On the request of the President of the Judges' Club of the State Council, the
President of the Republic had accepted to intervene in another case, regarding a counselor
of the State Council who was suffering from a brain tumor and had to undergo an expensive
medical intervention in Gerrnany. 10 March 2007, the President had ordered the Ministry
ofJustice to bear the costs of the treatment after he had refused to do so."'1o November
2007, under pressure from all judicial bodies, the President had requested the Minister of
Justice to withdraw the draft law he had prepared on the new Council ofJudicial Bodies. 10
July 2009, under even stronger pressure from judicial bodies and judges' clubs, he had
requested the Minister ofJustice towithdraw his draft law amending the composition ofthe
Supreme Council of the Judiciary.

motion of r{o confidence after an interpellation and upon a motion proposed by one tenth
of the members of the Assembly. The Assembly would wait for at least three days from the
date of the presentation of the motion. The withdrawal of confidence had to be pronounced
bya majority ofits members, leading to the resignation of the minister (Art. 128.1).

The Assembly could also adopt a motion of no confidence toward the government
Until 2007, if the People's Assembly wished to withdraw its confidence from the govera
ment, the President of the Republic had to consult with the people through a referendum.
Following the constitutional amendments, the Assembly was able to adopt a motion of no
confidence without subrnitting the conilict to the people." However, the President of the
Republic retained bis right not to accept the government's resignation. 10 such a case, the
People's Assembly could vote again, with a two·thirds majority, for the withdrawal of
confidence, and the President had then have to accept the government's resignation.

According to Art. 136, the People's Assembly could be dissolved by the President of the
Republic in case of necessity. Until 2007, the people had to be consulted by referendum;
this was not the case anymore.

The Egyptian system displayed, at least in theory, certain features of the parliamentary
system, including the "soft" separation of powers and the system of checks and balances.
These mechanisms had never functioned in practice, though. The parliament was not the
source ofJegislation and was not the supervisor of the govemment. It reinforced rather than
controlled the executive authority. The Prime Minister was not the leader of the majority
party, he did not choose bis rninisters, who were not drawn from among members of the
parliament. As to the President of the Republic, there was no real checks on his far-reaching
powers. Although he was both the head of the state and the head of the government,
he was unaccountable politically. The ministers were the ones who were collectively and
individually responsible for the general policy of the state, though they were not the ones
who decided on these policies.

According to Art. 85 of the Constitution, the President was criminally responsible
in case of high treason or crime. Any such charge against him could be made upon
a proposal by at least one-third of the members of the People's Assembly. No impeachment
could be brought, except upon the approval of a majority of two-thirds of the Assembly
members. The President could be suspended from the exercise of bis duties as from
the issuance of the impeachment. The Vice President would take over the presidency
temporarily, until the decision concerning the impeachment would be taken. The President
of the Republic would be tried by a special tribunal set up by law. The law was also to
establish the trial procedure and define the penalty. If the President was found guilty, he
would be relieved ofhis post, without prejudice to other penalties. No law had ever been
adopted to establish the court, though.2J

10 practice, no motion of no confidence had ever been voted, no govemment had
ever resigned for having lost the support of the Assembly, and no Chamber had ever been
dissolved in order to give the people the opportunity to resolve a deadlock between the
executive and the legislature.lt was diflicult to imagine that in the CUITent political context
the two Assémblies dominated by the ruling NDP would ever have withdrawn confidence
from the government. Besides, the regime had the means to control the parliamentary elec·
tions and therefore the composition of the Assembly. 10 a traditional parliamentary system,
the head ofstate has an honorific function only, he is supposed to be an arbiter to secure the

CONSTITUTIONALISM ANO SEPARATION OF POWERS

"New Art. 127 of the 1971 Constitution, as amended.

lJ However, Law 247 of 1956, adopted under a previous constitution, may have applied.



amtrol all sources ofpower, since the new president was to confront a period of instability
lIuting which his legitimacy would have been seriously challenged.

The January 2S Revolution swept away the president and destroyed its constitution.
Egyptians succeeded in getting from the streets what had been impossible to achieve
Ihrough elections, political pressure and dialogue. Egypt however now faces a new chal
lenge: achieving constitutiona! reform and constructing the transition process from an
authoritarian to a democratic ru!e. There is still much uncertainty around the character
cl the new political order. If the substance of the coming constitution is debated, there is,
however, a strong consensus in favor of a less presidential and more pluralistic system.
For the time being, the Supreme Council of the Armed Forces, who is running the country
during the transitional period, exercises the same authorities as the President and the
parliament, onIy sharing executive power with the Council of Ministers. Most liberal
forces and young leaders of the January 2S Revolution feel increasingly frustrated by the
confusing political process and fear that the revolution may be stolen from them.

CONSTITUTIONALISM AND SEPARATION OF POWERS

against th(i>amendments of Art 88 (end of judicial supervision of the elections)
Art 179 (which expressly authorized the legislator to deviate from certain constitutio
articles when enacting anti-terrorist legislation).'o The official objectives of the refonn, whi
was "to achieve a greater balance ofpower between the branches ofgovernment, to enhan
the rights ofcitizens and public freedoms, to strengthen the role ofparties, to increase WOID

en's empowennent and to improve local administration"" had not yet been achieved.
The overpowering authority of the President, in practice, was almost unlimited. Theœ

were very few checks on his far-reaching powers; the most important of which would
massive demonstrations against the regime or the rise of radical politicai forces.

The 2007 constitutional amendments had further strengthened the strong presidential
or even authoritarian character of the regime. The reforrns had allowed the regime ID
block the emergence of new centers of power which had become a potential threat to the
regime, by marginalizing the influence of the Muslirn Brothers and the judiciary. Instead
reestablishing a balance between the state powers, sorne amendments had strengthened
the authoritarianism of the regime, by getting rid of judicial supervision of the elections"
authorizing the adoption of a repressive anti-terrorist law, establishing new conditions fœ
establishing political parties, changing the rules for the legislative elections and modifYinl
the conditions for running in presidential elections.

Judges and Muslim Brothers had not been the onIy victims of the constitutional
amendments, as the amendment of the Press Law had confirmed the right to jail journalists
for press offenses. The NGO Law, adopted in 2002, would probably have been next to he
amended in orderto increase state control even further. The Law on ProfessionalSyndicates
did not need to be amended since the amendments that had taken place in 1993 and 1995
had already allowed q~ite a rigid control of these competing centers ofpower." In the cur
rent transition of power period, the government wanted to close all avenues for the emer
gence ofnew centers ofpowers.

These laws and others of a repressive nature were not necessarily implemented, and
similar cases were not necessarily treated similarly. Sorne journalists could cross the red
lines without being prosecuted. Others could cross it several times until suddenIy charges
were brought against them. Human rights NGOs could write strong reports denouncing
violations ofhuman rights in Egypt, until sorne of them were suddenIy closed. Sorne judges
could be referred to the disciplinary council for having criticized the government in
newspapers and on satellite channels, while no disciplinary procedure would be brought
against others. 1his policy of tolerance followed by sudden application of the law also
represented a great threat to civil society, which never knew what to expect.

Since Egypt's system of government was characterized bya centralization of power in
the hands of the President of the Republic, it could be more accurate to talk about an
authoritarian regime rather than about a strong presidential one. The organization of the
transition ofpower between the President and his successor had even increased the need to

JO Su the joint press release published by the coalition of opposition parties and Muslim Brothers, dated

March 12,2007, and the joiot press release published on March 22, 2007 by a doun ofNGOs requesliog

the withdrawal ofthe arnendments to Arts. 88 and 179.

" Request for constitutional aroendments (n 1).

Jl Aher the Muslim Brothers had won the eleclions in many professional syndicates at the beginning
of the 19905, the Law on Professional Syndicates had been aroended to require a minimum participation of

half of the members in the elections. Most of the syndicates had since then been paralyud.
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Compiled and translated by Dina Bishara

Selections From the 2007 Amendments
to the 1971 Constitution

Article 62: (...) The law may organize the right of political participation
for the People's Assembly and Shura Council according to any electoral
system that it specifies. It is permitted for the law to adopt a system that
combines the individual district and party list systems inany ratio that it
specifies. The law may aIso specify a quota for the participation of women
in both chambers.

Article 5 [a third additional clause]: Citizens have the right to form political
parties in accordance with law. It is not permitted to pursue any political
activity or establish any political parties within any religious frame ofreference
(marja) iyya) or on any religious basis or on the basis of gender or origin.

7

Article 1; The Arab Republic of Egypt is astate with a democratic system
that is based on citizenship (...).

Article 76 [replacing last two paragraphs]: Each political party for which
at least five consecutive years have passed since its establishment before the
opening ofcandidacy, and which has been active the entire period, and whose
members obtained in the last elections at least 3 percent of the seats in
the People's Assembly and Shura Council, or an equivaIent number of seats
in one chamber, has the right to nominate for the presidency a candidate
who has been a member of the supreme leadership in accordance V'.ith its
internai regulations for at least one uninterrupted year.
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