
In  an a r t i c l e  i n  the "Jouxnal of Pacific Historytt published i n  1966 : 
llHalf a c e n b y  of legal distortions ; the land tenure i n  French Polynesia from 
1842 t o  18921t, M. PASOFF has shown that  the authorit ies of the Protectorate had 

had a meat  mount of trouble i n  establishing the glPrench law as the single 
ayakem of regulations i n  m t t e r s  of land tenure". 80 years after the annexation 
of POWRE*S Kingdom (Pomare was the last king of T&iti) ,  French legis la t ion 
does not seem t o  have taken effect  throughout this field. 

The puspose of the administration, a t  l ea s t  during the end of the XIXe 
oentury and the beginning of the XXe century, has 'been essentially economic. It 
Was mainly a question of encouraging and safe guarding r ea l  es ta te  transactions 
for development of a oolonisation by European land tenure. So it w a s  necessary 
that all Tahitians have access t o  private ownership by providing them with t i t l e s  
which cannot be contested. 

Aftez? severalunsucoessfull atkempts, by decree of the 24th August 1887, 
they obliged each individual t o  reg is te r  the lands they occupied o r  which had 
been oocupied by the i r  ancestors. B&t the next generation, through lack of 
pa t i t i on ing ,  most of the properties, according t o  the French legíslation, were 
i n  point ownership: Alost efforts aimed at getting the Tahitiane t o  give up their 
way of not dividing up property, remained &I vain, a t  l ea s t  i n  the rura l  meas. 

I n  1971 i n  the abaence of an exact bventoxy (which was never made 
and. which is  very d i f f icu l t  t o  make) one can give these highly approximate fi- 
w e s  for T a h i t i  and Mocirea : 

less than 20 per cent i n  the usbàn area of TA€IITI, - b e h e n  40 ahd 60 $ oh the wkstem ooast of TAHXTLLNITI, 
- between 50 and 80 $ on the eastem coast of TAEfTIdUI  and i n  the 

- 30 $ i n  the island of NB30REB. 
p e n j w l a  of TAIARAPU, 

This s t a t e  of joint ownership is often (but not always) accompanied by 
a vergr confused legal s i tuat ion ; when this  goes 011 for several generations, the 
existing property t i t l e s  do not always make it possible $0 come t o  gome s o r t  of 
agreement, e i ther  as to  the identification and land boundaries, OE as t o  the 
ident i ty  ofthe co-owners. Furthermore, such t i t l e s ,  even inadequate, do not 
always exist. In PAPEARI, d i s t r i c t  located on the western coast of Tahiti,  I . 

counted 80 hectares of surveyed land (7 $) which ase oc u ied-by people who have 
0.R.s.y. d?b/i. I-uIIdS hGumel&MTd! 
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not g o t  property t i t l es  OF ~ % o  are i n  possession of incomplete ones. So posses- 
sion is, sometimes, based on the simple fact  of occupation. 

Both of these f ac t s  : the existence of joiht  ownership, the defective 
nature of, o r  even the lack of m i t t e n  land t i t l e s ,  prove tha t  neither the 
s p i r i t ,  nor the l e t t e r  of french l a w  are always respected. Khat are the reasons 
for this  sLate of a f fa i r s  ? What a r e  i t s  consequences ? Is it necessary, i s  it 
desirable Jco put i t  r ight  ? Here are mny answers t o  suoh questions. I wil l  

confine myself to what seem t o  me t o  be the main ones i n  accord with the f a c t  
t h a t  a l l  inhabitants of French Polynesia do not refer  Lo the same concepts. I n  
the rural d i s t r i c t s ,  a good number are going t o  observe a Tahitian point of view; 
i n  the urban area the greater part have adopted european, western, norm of 
thinking. 

1.- PROBLEMS OF UND IIE- Ill TKE RuRAfi DISTRICTS. 

Polynesians l iving i n  the rural d i s t r i c t s  of T a h i t i  and i n  the 

outlying mchipelagoes do not s p l i t  up the i r  lands and remain (according ' t o  
Frenoh l a w )  under joint  ownership, becauee they do not w a n t  t o  adhere t o  a con- 
oept of land ownership and laba use which is  no% their om. Acwally, i n  .this 
matter, the uncodified customs of the T a h i t i a n s  me  completely inoompatible wtth 
the pxovisiom contained i n  the Civil Law (Civil  Cose); 

- Accoxdihg t o  the Civil Law "ownership is .Ehe r ight  t o  enjoy and t o  
' 

dispose of things i n  the most abBolute way" provided that no one e l se ' s  property 
is affected. 'Phis is the famous Ifright t o  use and abuse". This individual is t  and 

exclusive concept hhs two pract ical  and closely complementaqy oonsbguences. 

of Individual or  private btmnership, 

*'ground property" is not distinguished from what i s  t o  be found above the s o i l  : 
dwellings, plantations, etc. 

l/-The right of owaership normallp occurs within the framework 

2/-!Phe ttowned thing" cannot be s p i i t  up9 which means that *he 

Right there, it is easy t o  understand why the Civil  Law advises the 

deceased's heirs not t o  remain under the joint  ownership mom than f i v e  years. 
According t o  French Law9 except f o r  certain provided caees, the rights of pro- 
perw of one individual oannot be l imi ted  by those of an another ind iv idud .  

- On the other hand, as many other people with no written law, 'Tahi- 
tians make a dis t inct ion between the %ollective appropriationff of land anb. the 
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r igh ts  of using land. In TAHITI, it belongs t o  the ancestorrs issue who claimed, 

f o r  the major part  of them, between -I850 and 1860 and between 1880 and 1890. 

Menibers of family group agree not t o  s e l l  the land. On the other hand, each 
nuclem family head ( o r  more uncommonly each sibling's group) is  holder, as his 
needs dictate  and i n  agreement with the others meders of his family group, of 

quite precise r ights  of use : right t o  build his  home, r igh t  t o  plant and so on 
There i s  nothing incompatible between the rights he exercices as an individual, 
r igh ts  which come in to  being on the land by a clear ly  defined way of occupying 
it and the f a c t  that the land belongs t o  a p w t i c u l a  communauty. The land 
belongs t o  the family group but the p l m h t i o n s  belong t o  the ones who make them. 

Therefore, the two concepts are completely divorced the one from the 
other. According t o  the C i v i l  Law "joint ownership is  the legal s t a t e  of affairs 
of persons who own r igh ts  on a some place without there being any material di- 
vis ion of the i r  par ts  making it possible t o  distinguish them". This very abstract  
definit ion is  completely foreign t o  the Tahitian concept of collective appro- 
priat ion which expresses a concrete picture of' the world. 

Is i t  necessary, is i t  desirable to  amend the T a h i t i a n  system cìf land 

tenure i n  the rural d i s t r i c t s  af French Polynesia ? 

During the whole of the XXe century, administration has asser-t;ed tkLe 

lack of private property has hindered economic progress. By thinking so ,  i t  has 
confused the tahitian system of Itcollective appropriatiorrlmith the french concept 
of jo in t  ownership. 

- Joint  ownership finders economic prog~ess ,  because acco&bg to  the 
Civi l  Law, there i s  not any difference between Tight of ownership ahd r igh t  of 
b e .  One cwowner's i n i t i a t ive  may be contested by an anbther co-owies. A CO- 

omer my always t o  c a l l  f o r  having a share i n  the Crop of a plantakion ( f o r  
instance, taro, banana) abich has not been planted and cultivated by h i m .  

- In  the tahi t ian system of collective appropriation, such a problem 
does not exist. I n  a same land, one may found coconut plantation harvested i h  
turn by several nuclear family heads (these coconuts have been planted by the i r  
fa ther rs  or grand-father's) and some plantations ( t a r o ,  banana f o r  instance) 
oultivated by e i t h m  of right-holders. A right-holder can 
plantation dwing as long as he wants, but if he forsakes it, the plot can be 
used by som one else. 

go on cul t ivat ing h i s  
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In  my opinion th i s  system does not hinder economic progress. What 
does hinder,& the poor functionning of the agricultural  system for several 
decades and the present socio-6conomic transf omations which are responsible 
of the collapse of the agricultural production. I n  my opinion, Tahitian system 
of land tenure must b i  protected t it  is f i t t e d  t o  the rural  people's way of 
living. Tahitians' mobility i s  very important : the grmp families are scattered 
in  the whole of F&& POLYNESIA. Because of oollective appropriation, the 
residents can use the vacant lands. It i s  a l l  the more necessary because the 
properties are very small (less than 2 ha f o r  most of them). Besides one cannot 
cult ivate a long time, f o r  agronomic reasons, the plantations growing under the 
coconuts which occupied the greater part of the ground. Moreover, a migrant who 
comes back a t  home for  certain, f inds again a plot f o r  l iving and planting. 

i 

11.- PROBLEMS OF LAND 'JX%URE IN THE URBAN RREA. 

In some d i s t r i c t s  near Papeete where agriculture disappeared, the 
problems are  different. With development of u&anisatfon, administration needs 

land t o  build schools, dispensaries and so  on . . . but expropriations are of ten 
very d i f f i cu l t  t o  carry out. Besides, many people want t o  have access t o  pri- 
vate ownership i n  order t o  ( f o r  e-ample) build houses intended fol! rent, but  
they cannot do so. 

kn France, as b Papeete lamyer has mi t ten . .  . Itownership of real estate  
proper& is the exception ; there vaas no trouble i n  putting an end t o , i t .  It 
is  possible to  divide the ppoperty up t i thout  any f e a  of c o d t i f i g  d s t a k d  
against one of the co-ownem, nor about the Compositioh of rea l  ed%a-bYf. Real 
es ta te  transactions are carried out i n  complete safety. This is also the case 

in FRENCH POLYNESIA when the property has been subject t o  recent m i t t e n  deeds 
which provide fu l ly  adequate guaranties ; but as soon as one has t o  have m c o w s e  

t o  old deeds (claims, sales, w i l l s ,  c i v i l  court records. a o ) i n  order t o  iden- 
t i fy  or define the boundaries of a land o r  t o  s e t  up a- l is t  of Co-owners, and 
the share reverting t o  each one of them, i t  is  very hard to  see exactly what 
i s  going on, 

AL the Papeete lands bureau ( l i t e r a l l y  s mortgage keepers) it is  
possible t o  consult many Weeds under private seal" undertaken before 1940 i n  
which a l l  o r  part of the fo l lowing  d a t a  may be missing z origin of omership, 
name, location, exact boundaries of the property, size of the p a t  sold, iden- 
t i t y  of the p a t i e s  i n  the transactions, and s o  on. A t  the present time, such 
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<-facts no longer exis t  as it i s  obligatory t o  have r e a l  estate deed 

tramactions overseen by a lamyer j th i s  w a s  riot the case a t  the beginning of the 

century. 

It is  quite obvious that the administration of those times, entrusted 

with the consciencious application of French l a w s ,  d i d  not do i t s  job. It may be 
objected that t o  do s o  was extraordinarily d i f f icu l t .  I n  the beginning, there was  

no lands survey office 5 general surveying of the l a n d s  could only be carried out 
as slowly j even a t  the present time, certain islands have not yet been surveyed. 
Keeping regis t ry  recbrds was  exceptionally hard as Polynesians change the i r  names 
several times during their  lifetimes, Those are only explanations, not excuses. The 

inherent d i f f i cu l t i e s  i n  the local environment do indeed require a very s t r ic t  
application of l a w s  and regulations. &en now, many persons suffer the consequences 
of th i s  lack of rigour. Actually yet, i t  i s  often impossible t o  f ind a l l  the right-  
holders hnd t o  have a thorough knowledge of the lands on which they have r ights .  
P o r  putting th i s  s t a t e  of a f fa i r s  r ight ,  it i s  necessab t o  make a new survey and 
t o  &ve t i t l e s  of property t o  a l l  the ones who occupy and keep up land f o r  a long 
time. 

- For i n s t d c e ,  ten years when thIe ri&t holders are unknown, 
- For instance, t h i r ty  years where the right-holders are known but  

take no fur ther  in te res t  i n  the land during t h i s  time, 

I n  order t o  avoid new legal distortions, the land sumey service. 
might reg is te r  a l l  the changes concerning the sta$e of the lands : Mills, transac- 
t i o n s  and so  on... 

To sum up, problems of land tenure i n  FRENCH POLYNESIA are d i f f icu l t '  
t o  soive because al1 the inllabitmts of the Territory do not refez t o  the same 
concepts of ownership. Administration refuses t o  admit t h i s  rea l i ty ì  The uncomfor- 
table land tenure si tuation nil1 keep on just  as long as t h i s  codusion has not 
been dispelled. 


